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ART. L—LAW OF CONTRACTS. 
No. 2.—Of the Parties. 


Mvtvat assent presupposes parties capable of assenting. 
Capacity to contract is of two kinds—natural and legal— 
and these must, in general, concur in both parties. By 
natural capacity is meant a competent measure of mental 
power. Legal capacity includes natural, and also the per- 
mission of the law to exercise it. 

In this and the next article, we shall consider the subject 
of the parties to contracts, under the several divisions of, 1, 
infants; 2, mon compotes mentis ; 3, drunkards; 4, married 
women; 5, outlaws and persons attainted; 6, persons ex- 
communicated ; 7, aliens; 8, spendthrifts; 9, slaves; 10, 
seamen; 11, agents and attorneys; 12, partners; 13, ex- 
ecutors and administrators; 14, guardians; and, 15, cor- 
porations. 

This article will be devoted to the subject of contracts, as 
affected by the infancy of the parties, or one of them. 
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1, INFANTS. 


Infants are incapable of making contracts; and their in- 
capacity is partly natural and partly legal. In deciding on 
their agreements, the actual state of their capacities is not 
considered. 

By the common law, every person is, technically, an in- 
fant, until he is twenty one years old; and, in legal pre- 
sumption, is not of sufficient discretion to contract an obli- 
gation at an earlier age.’ 

As some acquire maturity of judgment much sooner than 
others, it is obviously impossible to determine by any uni- 
versal rule, how long young persons remain incapable of 
making a binding contract; and it is, therefore, as Puffen- 
dorf remarks, a plain direction of natural law, that this 
subject should be regulated by the positive institutions of 
society. Accordingly, we find that almost all states have 
fixed a period, at which legal capacity commences—and 
this, earlier or later, according to the character of the peo- 
ple, and the nature of the business to be transacted. 

By the Roman law, full age, in matters of contract, is twen- 
ty five years ; and such is the law, at present, in most of the 
countries on the continent of Europe.*? The ancient Ger- 
mans fixed the period of mature age principally with refer- 
ence to the state of the body—especially its fitness for mili- 
tary service. In process of time, a certain number of years 





' Co. Litt. 171, b. 

2 In France, by the civil code, twenty one years is the age of majority. 
By the same code, art. 487, “ Every emancipated minor, who actually carries 
on trade and commerce, is reputed of full age, with respect to all acts relating 
to such trade or commerce.” By the commercial code, art. 2, such minor 
must be authorized by his father or mother, or by a deliberation of the family 
council, in case of the death, &c. of the father, or in default of both father 
and mother, which deliberation must be confirmed by the civil tribunal; and 
this authorization must be recorded in the registry, and posted up in the hall 


of the commercial tribunal of the place, where the minor intends to reside. 
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was, by divers special laws, made the standard of maturity 
for various purposes, wntil at length the age of twenty one 
became, generally, ‘‘matura Germanorum etas.’’' At this 
time, however, the rule of the Roman law is believed to 


be the rule of most if not all the sovereignties that exist in 
ancient Germania. 


Some writers suppose the period of twenty one years was 
adopted by the common law from the old Saxon constitu- 
tions on the continent, which held youth under tutelage till 
that age, and then allowed them to be “‘ sui juris.” Others 
resort for its origin to the tenure by knight-service, and the 
incident of that tenure, called guardianship in chivalry. 
Under this system, the tenant, when twenty one years old, 
was regarded as capable of attending his lord in war, and 
was therefore no longer in ward. There is in the books 
much learned discussion of the origin of the incidents of the 
tenure by knight-service, as recognized in the ancient Eng- 
lish law. While some writers derive them from the great 
feudal system of the continent, others ascribe them to the 
encroachments of the Norman conqueror and his successors.” 
Mr. Hallam, in his View of the Middle Ages, accuses the 
English lawyers of an imperfect acquaintance with the his- 
tory of feuds on the continent, and denies that wardship, 
&c., formed any part of the continental system, or sprang 
from the relation between lord and vassal, as it existed 
under that system. However this may be, it is very evi- 
dent, that the period of full age, in our law, like many other 
important parts of our legal system, is of German origin. 

As the common law generally makes no fractions of a 
day, a person is of full age on the day preceding his twenty 
first birth day.* Thus, ‘ it has been adjudged, that if one 
be born the first of February, at eleven at night, and the 


' Putter: El. Jur. Germ. Priv. Hod. § 198 & nota. 
2 See Mr. Butler's note to Co. Litt. 191; 2 Black. Comm. c. 5; Sullivan’s 
Lectures, xi. & xii. 3 1 Woodeson, 398. 
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last of January, in the twenty first year of his age, at one 
of the clock in the morning, he makes his will of land and 
dies, ’tis a good will, for he was then of age.”' This deci- 
sion was for the benefit of the testator, enabling him to do 
an act, that required full age, before all the hours of twenty 
one years had elapsed. But the same rule would doubtless 
be applied against a defendant, who should attempt to 
avoid, on the ground of infancy, a contract made by him 
on the day before the twenty first anniversary of his birth. 
Infancy is a personal privilege, allowed for protection 
against imposition ; and, in general, no person but the in- 
fant himself, or his heirs or legal representatives, can take 
advantage of it.’ 
makes a contract with an infant, is held to his engagement, 
if otherwise valid, and if the infant elects to adhere to it, 
though the latter may, on his part, avoid it. Thus, an 


infant maintained an action against an adult for breach of 


Therefore, a person of full age, who 


a promise of marriage, although it was contended, that, as 
the plaintiff was not bound, there was no reciprocity.‘ So, 
a third person,—not a party to the contract,—cannot take 
advantage of the infancy of one of the parties. Thus, in an 
action for seducing a servant from his master’s service, the 
defendant cannot resist the action, by showing that the ser- 
vant was an infant, and therefore not by law bound to per- 


1 1 Salkeld, 44; 2 Ib. 625; 1 Ld. Raym. 480; 2 Ib. 1096; 3 Wilson, 274 ; 
2 Mod. 281; 6 Mod. 260. 

2 1 Shower, 171; 2 Johns. 279; 5 Ib. 160; 2 Inst. 483; 2 Const. Rep. (S. 
C.) 549, Rose v. Daniel; 3 A. K. Marsh. 281, Beeler v. Bullitt; 1 Mason, 71, 
U. States v. Bainbridge. 

3-1 Com. on Cont. 153, and cases there cited ; Bac. Abr. Infancy and Age, 
1.4; 1 Sid. 41. 446. But, as the remedy is not mutual, a court of chancery 


will not decree specific performance at the suit of an infant. 4 Russell, 298, 
Flight v. Bolland. 

* Holt v. Ward, 2 Strange, 937; Fitzg. 275.8. C; 1. Salk. 24; 2 Com. on 
Cont. 410. See also Warwick v. Bruce, 2 M. & 8. 205; 6 Taunton, 118, 
8. C. 5 Cow. 475. 
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form the contract made with the master for service.’ On 
the same principle (connected with others), the acceptor of a 
bill of exchange, or the maker of a promissory note, cannot 
resist payment in a suit by an indorsee, though the indorser 
be an infant.’ 

These and similar decisions proceed on the principle— 
now well established—that the contracts of infants are 
generally voidable and not void; by which is meant, that 
it is at their election, and theirs only, whether they will 
perform their contracts; and, that on their arriving at full 
age, they may ratify and render them obligatory, without 
any new consideration to support them. Any contract, 
therefore, which is void, and not merely voidable at the 
infant’s election, is not binding on the adult contractor, and 
may be treated as a nullity by third persons. Nor will the 
courts, by virtue of their equitable jurisdiction, confirm such 
a contract, nor prohibit the infant to avoid it.* 

There is much confusion, in the older books, on the ques- 
tion—what acts of infants shall be regarded as void, and 
what only voidable.* There is one result, however, in 
which most of the cases agree; that whenever the act done 
may be for the infant’s benefit, it shall not be considered as 
void, but he shall have his election, when he comes of age, 
to aflirm or avoid it. ‘This is perhaps the only clear and 
intelligible proposition, which can be extracted from the 
authorities; and, in some cases that may arise, even this is 
not of perfectly easy application.° 

On this ground, an infant may purchase land ; for, says 


12H. B. 511, Keane v. Boycott; 6 D. & E. 652, Ashcroft v. Bertles. 

24 Esp. Rep. 187, Taylor v. Croker; Lawes on Pleading in Ass. 571, n, 
Grey v. Cowper. 4 Price, 300, Jones v. Darch ; 15 Mass, 273, Nightingale », 
Withington. 

3 1 H. B. 75, Saunderson v. Marr. 

* See Perkins, § 12 et seg; Shep. Touch, 232; Bac. Abr. Infancy and Age, 
I. 3; and cases cited in Zouch x. Parsons, 3 Bur. 1794. 

5 See 3 Bur. 1808 ; 2 D. & E. 16] ; 14 Mass. 462; 13 Ib. 239; 3 Wend. 479, 
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lord Coke, ‘‘it is intended for his benefit, and at his full age, 
he may either agree thereunto and perfect it, or, without 
any cause to be alleged, wave or disagree to the purchase.””' 
For the same reason (among others) his feoffment, or other 
conveyance of land, is not void, but voidable only.* So, an 
infant’s bond, or other specialty, is voidable only, in this 
country, where the distinction between a single bill and a 
bond with a penalty is of no practical importance—whatever 
the law may be in England.’ An infant’s bond with a pe- 
nalty, and for the payment of interest, is held by the Eng- 
lish courts to be void, on the ground that it cannot be for 
his benefit. The courts in this country have not decided 
this point. Probably they would not regard an infant’s en- 
gagement to pay interest as necessarily injurious to him. 
But a bond executed by him as surety would be considered 
void,* not being possibly for his benefit. A release by him 
to his guardian, as it affords more protection than a receipt, 
is also void.’ Parker, C. J., supposes that all simple con- 
tracts made by an infant are voidable only.” But it has 
been decided, that his parol promise (promissory note), as 
surety, is void.* Eyre, C. J., says—such contracts, as the 
court can pronounce to be to the infant’s prejudice, are 
merely void—those that are of an uncertain nature, as to 
the benefit or prejudice, are voidable only.’ This doctrine 


1 Co. Litt. 2b; 11 Johns. 543. 

2 Perkins, § 13; 3 Bur. 1805, 1808 ; 14, Johns. 126; Doctor & Student, 62 ; 
5 Yerg. 41; 2 Overton, 431; 1 New Hamp. Rep. 72. As to an infant's con- 
veyance by lease and release, see 3 Bur. 1794, Zouch v, Parsons ; though this 
decision has been much quarrelled with. 

3 1 Johns. Cases, 127, Conroe v. Birdsall; 11 Serg. & Rawle, 309; 12 Ib. 
403 ; 14 Mass. 462. 

4 8 East, 330, Fisher 7. Mowbray ; 3 M. & S. 477, Baylis ». Dineley. 

5 See 2 Call, 70; 3 Desauss. 482. 

6 Fridge v. The State, 3 Gill & Johns. 115, 

7 14 Mass. 462. 

8 4 Day, 57, Rogers v. Hurd; 4 Conn. R. 376, Maples v. Wightman ; 11 
Serg. & R. 305, Curtin v. Patton. 92H. B. 515, 
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is recognized by the supreme court of ‘Tennessee and by 
Story, J.," by Hosmer, C. J.,* by chancellor Kent,’ by lord 
Ellenborough ;* and was the ground of the decisions just 
cited, respecting an infant’s bond for payment of interest, 
his release, and his contracts as surety.’ 

An exception to the rule—that an infant’s deed is voida- 
ble only, where the court cannot pronounce it to be to his 
prejudice—is made in the case of a power of attorney exe- 
cuted by him. Such an instrument is treated as utterly 
void. Hence any contract, made in his name and for his 
benefit, under an authority thus attempted to be delegated, 
is of no validity and may be regarded as void, not only by the 
other contracting party, but also by third persons ;—and 
cannot be made valid by a subsequent ratification.’ Indeed, 
no void contract can be ratified; there is, in legal estima- 
tion, no subject of ratification.” Yet, Duncan, J., in the case 
of Curtin v. Patton,* speaks about ratifying a void contract. 

A power of attorney, to authorize another to receive 
seizin of land for an infant, in order to complete his title to 
an estate conveyed to him by feoffment, is voidable only,— 
it being an authority to do an act for his benefit. And the 
good sense of the thing seems to be, that an authority dele- 
gated by an infant for a purpose which may be beneficial 
to him, or which the court cannot pronounce to be to his 
prejudice, should be considered as rendering the contract 
made, or act done, by virtue of it, as voidable only, in the 


1 6 Verg. 9; 5 Ib. 41; 1 Mason, 82. 2 6 Conn. R. 503. 
3 2 Kent’s Comm. 193. Ist ed. 43M. & 8S. 481. 


5 Finch, (Law, 103) says, “ grants of his, where himself hath benefit, are 
only voidable.”” See 2 Pennington, 1049. 

6 2 Lill. Abr. 69; 4 Littell, 18; Bac. Abr. Infancy & Age, I. 3; 1H. 
B. 75, Sanderson v. Marr; Finch’s Law, 102. 

7 Dalison, 64, pl. 25; Cro. Eliz. 126, Stone v. Wythipol ; Co. Litt. 295, b ; 
2D. & E. 766; 4 Conn. R. 376. 

8 11 Serg. & Rawle, 311. 

® Bro. Abr. Faits, 31; 1 Roll. Abr. 730; 3 Bur. 1808; 1 Woodeson, 400, 
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same manner, as his personal acts and contracts are con- 
sidered. 

And it is held, that this anomaly is confined to cases of 
authority delegated under a sealed instrument. The old 
decisions are all of that kind; and, being somewhat incon- 
sistent with the general principles affecting infant’s con- 
tracts, the doctrine is not extended to implied or oral au- 
thority. ‘Therefore, where an adult and an infant were 
partners in trade, and the adult signed a promissory note in 
the name of the firm, for a partnership debt, it was held to 
be voidable only by the infant, and that he was bound by 
his ratification of it after he came of age.’ 

In any new case, that may arise, if it should be necessary 
to an infant’s protection, that his deed or other contract 
should be considered void, the reason of the privilege would 
doubtless warrant an exception, in such case, to the general 
rule.” 

It is said by lord Mansfield * that the privilege of avoiding 
their contracts is given to infants as a shield and not as a 
sword. Yet cases are not unfrequent, where equitable and 
honorable claims are resisted and avoided, on the mere legal 
right of the infant. Perhaps, however, this privilege is not 
oftener abused to purposes of injustice, than most other 
rules of law, which, from necessity, must be general, and 
cannot be made to bend to the circumstances of particular 
cases. 

In contracts, where the infant engages to do some future 
act,—as to pay money, perform covenants, or fulfil any 
other promises, (7. e. in cases of erecutory contracts)—he 
may, in general, not only refuse to perform them during his 
infancy, but may disaffirm them after he comes of age, and 
leave the other party without remedy. Thus, he may re- 


1 Whitney v. Dutch, 14 Mass. 457. 
* 3 Bur. 1807. 1808; Reeve’s Dom. Rel. 250. 252. 
33 Bur. 1802. 
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fuse to pay his bond or note, to perform any covenant he 
has made, or to fulfil any oral promise, though he has re- 
ceived a full consideration for such bond, covenant, or pro- 
mise. If he has borrowed money, or purchased goods, and 
spent the one, and used or sold the other, he cannot be com- 
pelled to pay: and, if sued, whether during minority or 
after he is of full age, he may successfully resist, on the 
ground of his infancy at the time of the borrowing or the 
purchase ; and his executor or administrator is entitled to 
the same defence. 

When an infant has disposed of his own property, (i. e. 
in cases of executed contracts) he may, in general, disaffirm 
the contract, either during infancy, or after he comes of age.’ 
Thus, if he lease his lands, reserving rent, he may allow the 
lessee to be his tenant, and may receive the rent; or he may 
rescind the contract, and treat the lessee as a trespasser.” So, 
if he make a feoffment, he may enter upon the land, dis- 
affirm the conveyance, and revest the estate in himself, 
“either within age or at any time after his full age.”’* So, 
if he bargain and sell lands by deed inrolled, “he may 
avoid it when he will.’ ‘ 

These acts of disaffirmance may be done either during 
infancy, or after the party comes of age, as before stated.° 
But there are certain contracts of record, as fines, recov- 
eries, recognizances, statutes, &c., which must, by the com- 
mon law of England, be avoided during minority, or they 


1 Bac. Abr. Infancy and Age, I. 5; 13 Mass. 204, Willis v. Twambly ; 6 Ib. 
78; Reeve’s Dom. Rel. 244. 250; 2 Kent’s Comm. 194; Newland on Con. 
13. 14; F. N. B. 192; Stearns on Real Actions, 185. 

2 Cro. Car. 303, 306, Blunden 7. Waugh. 

3 Co. Litt. 247, 248. In Co. Litt. 380, b, the language is, “ either within 
age, or at full age.” See Bingham on Infancy, &c. 60. 62. 

4 2 Inst. 673; 3 Bur. 1805. 

5 In Roof v. Stafford, 7 Cow. 179, Woodworth, J., held that an executed con- 
tract could not be disaffirmed during minority; but the judgment, in that 
case, was reversed by the court of errors. 9 Cow. 626. 
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will be binding forever.' This exception rests upon a reason 
that never operated in New England—probably in none of 
the United States,—and is not a part of our law, viz. : trying 
infancy by inspection.’ 

In order to avoid a feoffment made by an infant, it is re- 
quired that he should enter upon the land to regain seizin. 
Conveyance by feoffment is not practised here, and is in a 
great measure if not wholly superseded, in England, by 
other modes of transferring real property. 

Where the conveyance of an infant’s land is by deed of 
bargain and sale—the common mode of assurance in New 
England, and most of the other states—it is not always 
necessary that an entry should be made in order to avoid it. 
An act of the same description and notoriety as the original 
conveyance is sufficient to disaflirm it, and to transfer the title 
to a second purchaser. ‘This indeed is the principle of the 
doctrine in the case of feoffments. The livery of seizin is 
an open, public act, and an open entry to avoid it was 
deemed indispensable.’ 

In Jackson v. Carpenter,‘ and Jackson v. Burchin,*’ where 
an infant had sold and conveyed wild lands by deed of bar- 
gain and sale, and, several years after he came of age, 
conveyed, by a similar deed, the same lands to another 
person ; it was held, that the first conveyance was legally 
avoided, and the last purchaser entitled to the property.° 

Chief justice Parker supposes an infant grantor can dis- 
affirm his deed only by entry; and that a second convey- 
ance before entry would not be good, as the grantor would 
not be seized.” This is a mere dictum, and probably made 


1 2 Inst. 483; Co. Litt. 380, b.; Bac. Abr. Infancy and Age, I. 5. 

2 See 3 Black. Comm. 331. 332. 3 Stearns on Real Actions, 186. 

4 11 Johns. 539. 5 14 Johns. 124. 

6 The ownership of wild land is held to be equivalent to livery of seizin. 
14 Johns. 106; Stearns on Real Actions, 33. 

7 13 Mass, 375. See McGill y. Woodward, 1 Const, Rep. (8. C.) 468. 
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with reference only to lands that are in possession of the 
grantee.’ 

If 2 grantor or lessor would merely disaffirm his grant or 
lease, on the ground of infancy, without transferring the 
Jand to a third party, he must, probably, make an entry, in 
order to revest himself or gain possession ; or do some other 
act of notoriety equivalent to the grant or lease.” 

As no deed is necessary to the transfer of personal proper- 
ty, an infant’s contract respecting the disposition of such 
property may be disaffirmed by his verbal declarations to 
the other party, and by retaking or demanding the restora- 
tion of it. And this he may do, although the contract was 
made with the express approbation of his guardian.’ 

The effect of the disaflirmance of an infant’s contract, 
upon the rights and interest of the other party, is very dif- 
ferent in the cases of executory and of executed agreements. 

Where the agreement is executory on the part of the adult, 
a disaffirmance by the infant discharges the adult from his 
obligation to performance. As if an infant leases land, re- 
serving rent payable in futuro, and afterwards avoids the 
lease, the lessee is not bound by his agreement or covenant 
to pay the rent, at least, for no longer time than he occu- 
pies under the lease. So, if an infant sell a horse or any 
other chattel on credit,—taking the purchaser’s oral promise, 
or note,—if he rescind the contract and reclaim the property, 
the purchaser may refuse to pay for it; and, if sued, may 
defend with success against the infant’s claim.‘ 

But if the contract is executed by the adult, he cannot 
compel the infant to restore what he has paid him. Thus, 
in the cases above supposed, if the rent had been paid in 


' Perhaps the statute of 1783, ch. 37, § 4, (Rev. Stat. ch. 59, § 1,) may 
render an entry necessary in Massachusetts. 

? Mr. Justice Woodbury says, an entry is generally necessary, to avoid an 
infant’s grant of land; 1 New Hamp. R. 75, Roberts ». Wiggin. 

3 10 Johns. 132. 4 Reeve’s Dom. Re]. 243. 244, 
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advance, or the horse or other property been paid for before 
delivery, the law would give no redress, though the infant 
disaffirmed the lease, or refused to deliver the property sold 
by him; that is, no redress in an action on a contract. And 
it is by no means clear, that in such cases there is any legal 
remedy. We believe there is not.’ 

Where, however, the infant receives payment on the 
sale and delivery of his goods, it may admit of question, 
whether he can rescind the contract and reclaim possession, 
without refunding the price. That he may, on the mere 
ground of his minority, disaffirm the sale, does not admit 
of question; and, for causes, which it is unnecessary to 
state here, contracts between persons of full age may some- 
times be rescinded ; but, in such cases, the party rescinding 
must always place the other party in statu quo. And in 
one case, it is said by Mr. Justice Putnam, that this prin- 
ciple would be applied to an infant, who had received pay- 
ment and should afterwards seek to reclaim his property.’ 

But where the infant refuses to pay for articles sold to 
him, the other party cannot retake the articles; and where 
he has received money for property which he engaged to 
deliver to the purchaser, and afterwards refuses to deliver,— 
his privilege (as it is termed) is his defence. ‘This is mani- 
festly inequitable, and Judge Reeve® therefore zealously 
contends that such is not the law. But the principles of the 
law of infancy seem to lead to this result, and the authori- 
ties to be too stubborn to be resisted. 


1 See 5 Serg. & Rawle, 309, Shaw v. Boyd, where an infant received $500, 
for giving a bond to release dower, and yet recovered dower without refund- 
ing the money. See 1 Bailey, 320, Crymes v. Day ; 2 J. J. Marsh. 361, Jones 
v. Todd. 

* 15 Mass. 363. See 1 Greenl, 13, where the same doctrine is recognized ; 
7 Cowen, 183, where Mr. Justice Woodworth says: “the better opinion is, 
that the disaffirmance of the sale of an infant vendor entitles the vendee 
to sue for the consideration ; and, 13 Mass. 204, where an infant, on rescind- 


ing a bargain, did return the property he had received. 
3 Domestic Relations, 244. 
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Nor is there any thing less equitable in this result of legal 
principles, than in that already mentioned, which even 
Judge Reeve does not controvert, viz. that an infant may 
safely refuse to pay for articles bought, or to repay money 
borrowed by him. In the one case, the party loses his 
goods or money lent; in the other, he loses money paid by 
him without an equivalent. 

There is some reciprocity in this rule of law, whether it 
be right or wrong. For if an infant has advanced money 
on a contract, which he afterwards disaffirms, he cannot 
recover the money from the adult, whether paid on a valu- 
able consideration or on none at all.’ Therefore, where an 
infant took a lease in March, and advanced £157, 10s., 
and, on coming of age in June, disaffirmed the contract and 
brought an action to recover of the lessor the amount of 
money thus paid in advarice, he was nonsuited by the unani- 
mous opinion of the court.’ 

An infant, however, may reclaim money paid on a con- 
sideration that has failed, and may have a remedy against 
those who defraud him. As to these rights, he stands upon 
the same ground as an adult. In addition to his power to 
disaffirm his contracts without cause, he has all the legal 
rights of a person of full age to rescind them for cause. His 
privilege is merely cumulative, and neither diminishes nor 
varies any rights to which he would be entitled without it.’ 


} 2 Eden, 72; Wilmot, 226, n. 8 Cow. 84; 7 Ib. 184; 5 N. Hamp. R. 343. 

? Holmes v. Blogg, 8 Taunt. 35. 508; 1 Moore, 466; 2 Ib. 552.5. C. So, 
in Wilson v. Kease, (Peake’s New Cases, 190), lord Kenyon ruled, that though 
an infant is not.compellable to complete a contract, yet he cannot maintain 
an action to recover back a deposit made when the contract was entered into. 
But where an infant agreed to labor three years for a certain sum, and left his 
employer before the time expired ; it was held that he might recover pay for 
the service performed ; 2 Pick. 332, Moses v. Stevens. This last case, how- 
ever, is directly impugned by the decisions in 8 Cow. 84, and 5 N. Hamp. 
R. 343. 

3 See 6 Taunton, 120. 
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It is true, that minors are liable, generally, for their torts, 
as, for slander, trespass, &c.' But in the case before men- 
tioned, of a minor’s refusing to pay for goods which he has 
bought, there is no principle of law by which he can be 
made liable, in an action er delicto, or by which the vendor 
can rescind the sale, and retake the goods. He would be 
liable only on his contract, and from this liability the minor 
is protected by his privilege. It would be a violation of all 
sound principle, to regard and treat as fraudulent and tor- 
tious, in an infant, those acts which are not so in an adult, 
merely because the infant is not liable, like the adult, in an 
action ex contractu. 

In the case, also before mentioned, of a minor’s refusing 
to deliver goods which he has sold, and for which he has 
received payment, it is probably true, that if he were an 
adult, he might be sued in an action of trover for the un- 
lawful detention (technically, conversion), and made to pay 
the full value to the purchaser. But an adult cannot avoid 
his fair contract, like an infant; and therefore the goods, 
upon his paying for them, become his (as between him and 
the seller), and the subsequent detention, against his will, is 
a conversion of his property. When, however, an infant 
avoids his contract, in such case, the property in the goods 
reverts to him, and, by refusing to deliver them, he cannot 
be said to convert the goods of the purchaser. 

Though this reasoning is technical, yet it is legal, and we 
must defer to its results. 

But if, in this case, an adult would likewise be liable in 
an action on the case, for tortiously refusing to deliver the 
goods, yet it is a settled principle, that where the substan- 
tial ground of action is a contract,—or rests on promises— 
the plaintiff cannot, by declaring in tort, render an infant 
liable, who would not have been liable on his promise. 


1 Noy, 129; 8D. & E. 337; 3 Pick. 492; 6 Cranch, 226; 2 Eden, 72; 3 
Wend. 391. 
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The first case on this point is Grove v. Nevill,’ where it 
was decided, that infancy is a good defence against an action 
of deceit, for affirming, on the sale of goods, that they were 
the vendor’s property, when they were, in fact, the property 
of another person.’ 

The next case is that of Johnson v. Pie,’? where an infant 
was sued, in an action ex delicto, for deceit in affirming him- 
self to be of age, and thereby obtaining money, on giving a 
mortgage as security for payment thereof, which he after- 
wards avoided for infancy; and judgment was arrested 
after verdict for the plaintiff.‘ 

On the authority of these cases, it was held, in Jennings 
v. Rundall,® that infancy was a bar to an action ex delicto, 
in which the plaintiff declared, that he let a horse to the 
defendant to be moderately ridden, but that he injured the 
horse by immoderate riding and want of care. 

In Green v. Greenbank,* it was decided, that an infant is 
not liable for a false warranty on an exchange of horses. 
Chief justice Gibbs, there said: ‘‘ This is a case in which 
the assumpsit is clearly the foundation of the action ; for it 
is in fact an undertaking that the horse was sound.” And 
he referred to 1 Roll. Abr. 2, where it is said to have been 
adjudged, that an infant is not liable, on the custom of the 
realm, for the loss of goods committed to him as an inn- 
keeper ; which doctrine was recognized by Lord Holt." 

Before the action of assumpsit was brought into its present 


1 1 Keble, 778. 

2? Mr. Justice Windham doubted. In 1 Keble, 914, it is stated, that, in 
addition to the false affirmation as to ownership, the infant deceived the pur- 
chaser, by asserting that the article was of a different kind from what it proved 
to be. See Curtin v. Patton, 11 Serg. & Rawle, 309. 

3 1 Siderfin, 258; 1 Levinz, 169; 1 Keble, 905, 913, 8. C. 

4 This case is recognized as sound law by Mr. Justice Duncan, in 11 Serg. 
& Rawle, 310. 

58D. & E. 335. 6 2 Marsh. 485. 

7 Carthew, 161; S. P. 2 Wend 137, Campbell rv. Stakes. 
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use and form, the common if not the only way of declaring, 
in cases like these, was in an action on the case for special 
damage; and that is yet retained, and often used concur- 
rently with the modern action of assumpsit. 

In the case of Vasse v. Smith,’ one count in the declara- 
tion alleged a consignment of flour to the defendant on 
commission, to be sold for cash, or drafts payable in sixty 
days at a specified place; and that the defendant violated 
his undertaking by such negligence and carelessness, that 
the flour was wasted and lost to the plaintiff. It was de- 
cided that infancy was a legal defence, there being no 
feature of a tort, for which an infant is liable, but a mere 
breach of contract. 

So, in Schenck v. Strong,’ infancy was held to be a good 
bar to an action on the case, alleging that a chair was lent 
to the defendant for a particular journey, to be used care- 
fully and returned at a specified time, yet that he went with 
it on a different journey, carelessly broke it, and did not 
return it at the time agreed, thereby violating his engage- 
ment in every particular. 

Had trover been brought in this case, alleging a conver- 
sion of the chair, it probably would have been sustained ; 
for in the case of Homer v. Thwing’ trover was supported 
against an infant who hired a horse to drive to one place, 
and drove it to another. 

So, in Vasse v. Smith, above cited, a count in trover was 
sustained against the infant, by proof that he shipped the 
flour to the West Indies on account of another person. Chief 
justice Marshall said: ‘“ infancy is no bar to an action of 
trover, though the goods are possessed in virtue of a previous 
contract. The conversion is still in its nature a tort, for 
which infancy cannot afford a protection.” * 


1 6 Cranch, 226. 2 1 Southard, 87. 
3 3 Pick. 492. 
4 S. P. Furnes v. Smith, 1 Roll. Abr. 530; Bac. Abr. Infancy and Age, E. 
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So, in the case of Mills v. Graham,’ detinue was main- 
tained against a bailee of skins, who, during infancy, 
took them to finish on contract and to return them to the 
owner, but who afterwards refused to deliver them, and 
** declared that he would contest the matter at law, as he 
was under age.” Chief justice Mansfield said: ‘“ there can 
be no doubt that trover might have been brought on the 
conversion.” 

Thus far the English and American cases coincide. But 
it has been decided in South Carolina, (contrary to these 
principles and especially to the case of Green v. Greenbank) 
that infancy is not a defence to an action ex delicto for a 
false warranty on the sale of a horse.” 

In the case of Badger v. Phinney,’ it was held, that if an 
infant represent himself to be of age, and purchase goods on 
credit, for which he afterwards refuses to pay, on the ground 
of infancy ;—the vendor may rescind the contract and re- 
take the goods from the possession of the infant, wherever 
he can find them.* Perhaps, mere silence, or concealment, 
as to his age, if the other party were ignorant respecting 
it, would be a sufficient legal cause for rescinding a con- 
tract made with an infant, if he afterwards refused to per- 
form it, on account of minority.° 

This, however, would often be an inadequate remedy. If 
the property could not be found and resumed, the adult con- 


1 1 New Rep. 140. 

2 1 Nott & M’Cord, 197, Word v. Vance. It is very clear, that infancy is 
a good defence to an action ez contractu, in such case. 4 Campb. 118, How- 
lett v. Haswell. 

315 Mass. 364. 

4 The authority of this case has been recognized by the Supreme Court of 
Maine. 1 Greenl. 13. See also 1 New R. 140, Mills v. Graham. 

5 See 1 Sid. 129; 1 N. R. 145; Reeve’s Dom. Rel. 247. See also a 
remark of Mr. Justice Le Blanc, 4 M. & S. 360,—as to a feme covert con- 
cealing her coverture—that the other party may put an end to the contract. 
But see 1 H. B. 75. 


VOL. XX.—NO. XL. 18 
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tractor would be remediless, unless he could maintain an 
action against the minor for the deceit. But no case has 
been found which warrants such an action. The difference 
in principle, between allowing the adult to rescind the con- 
tract or treat it as a nullity and retake the goods, and 
allowing him to maintain an action against the minor for 
fraud, is not very strongly marked. 

Even the former course may perhaps be regarded as an 
innovation, warranted rather by the principles of natural 
justice, than the rules of legal conformity; for, it is well 
settled, that neither silence nor misrepresentation, respecting 
his age, will prevent an infant’s avoiding his contract, nor 
render him liable in an action ex contractu.' 

In Forrester’s case,* an infant was held entitled to recover 
against an adult on an executory contract, where he (the 
infant) had not performed his part of the engagement. If, 
in this case, the infant had afterwards refused to fulfil his 
part of the contract, could the adult have recovered back 
the money which he had paid on judgment and execution ? 
There is no pretence for it,—even if both parties were of 
full age—and yet the right of the infant to disaffirm would 
be no defence for the adult.’ 

Where a minor embezzles money, it is reported to have 
been held by lord Kenyon‘ at Nisi Prius, that he is liable 
in an action ex contractu, for money had and received; that 
the act being a tort, the form of action may be the same as 
against an adult, who may be charged in this manner, if the 
plaintiff chooses to wave the tort. Judge Reeve advances 


1 1 Sid. 258; 3 Caines R. 323, Van Winkle v. Ketcham; 1 Johns. Cas. 
128, Conroe ». Birdsall; 11 Serg. & R. 309, by Mr. Justice Duncan; 12 Ib. 
403, by chief justice Tilghman, who, however, intimates that possibly there 
may be cases of fraud so gross as to deprive an infant of his right to avoid his 
agreement. 

* 1 Sid. 41. > 6 Taunt. 118; 2 Stark. Ev. 724. 


4 1 Esp. R. 172. 
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the same doctrine." It seems,* however, that the point was 
not definitively settled by lord Kenyon—a promise of pay- 
ment being proved after the defendant came of age.* As 
this is an anomaly, wholly unnecessary to the attainment 
of justice, it is to be hoped that it will not be sanctioned. 

Not only the infant himself, but his representatives, 
privies in blood, may avoid his conveyance of real property. 
His heir, after his death, may enter and avoid his feoffment 
made during minority.* On the same ground, his heir (in 
New York) may doubtless convey by deed, and thus avoid 
his former deed of bargain and sale; or he may enter and 
take possession, or do some other act of notoriety and dis- 
affirmance equivalent to that of the minor’s conveyance.° 
His executor or administrator may refuse to pay debts or 
fulfil other executory engagements which he contracted 
during infancy.’ But the guardian of a minor, as such, 
cannot avoid his ward’s contracts.’ 

A minor’s contract cannot be ratified by him during 
minority in such a manner as to prevent his disaflirming it 
on his coming of age. Mr. Newland and some other writers 
suppose there is an exception to this rule, in the case of a 
minor’s suing an adult on a contract not executed by the 
minor ;* that otherwise there would be no consideration to 
support the promise of the adult; and, therefore, that the 
court must, in such case, consider the suit and judgment as 
a confirmation not to be avoided by the infant.° 

If, on a minor’s coming of age, he confirm or ratify a 
voidable agreement made during nonage, he will thereafter 


' Dom. Rel. 246. 2 Peake’s Rep. 223. 

3 See also 11 Mass. 147, Jackson v. Mayo. 

‘ 8 Co. 86, Whittingham’s Case ; Bridgman, 44. 

5 See Bac. Abr. Infancy and Age, I. 6; 11 Johns. 539; 14 Ib. 124. 

® Cro. Eliz. 126; 9 Mass. 62. 100. 

7 13 Mass. 240, Oliver v. Houdlet. 

® As in Forrester’s case, 1 Sid. 41. 

® Newland on Contracts, 14. Sed quere. See Reeve’s Dom. Rel. 249. 254. 
255. 3 Bur. 1808. 
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be held to performance, if it be executory on his part, and 
cannot afterwards avoid it, if it be executed... We have 
before seen, that a void agreement cannot be ratified. But 
a new agreement may be made, by which the party may be 
held to do the same thing, which he promised during infan- 
cy, or by which he may be estopped to avoid his contract 
made during that period. ‘The whole binding force, how- 
ever, of the obligation in such case, is in the contract made 
after the party is of full age.’ 

There is a difference in the effect of the same acts or 
words, when applied to an executory, and when applied to 
an executed or continuing contract of an infant ;—the latter 
is held to be ratified by much slighter recognition, than is 
required to ratify the former. 

To ratify an executory contract, as to pay money, or do 
other acts in futuro, there must be an express promise, or 
an explicit confirmation of a former agreement, to make the 
payment or do the other act; and such express promise or 
confirmation must be made deliberately and freely, and with 
a knowledge that the party is not by law liable.’ 

Partial payment of a debt, after the minor comes of age, 
is not a ratification. ‘‘In the case of an infant,” said lord 
Kenyon, ‘I shall hold an acknowledgment not to be suffi- 
cient, and require proof of an express promise to pay, made 
by the infant after he has attained that: age, when the law 
presumes that he has discretion. Payment of money, made 
as in the present case, is no such promise.” ‘This was a 
case of an implied acknowledgment that the debt was due. 


1 Comb. 381, Ball v. Hesketh ; Wilkinson on Limitations, 116. 

23M. & S. 477, Baylis v. Dineley ; 4 Day, 57, Rogers v. Hurd. 

3.1 Com. on Cont. 162 & seq. ; Chitty on Cont. 35, 261; 14 Mass. 460; 4 
Pick. 49; 3 Wend. 479; 1 Bailey, 28. When a ratification is relied on to 
support an action on an infant’s voidable contract, it must be proved to have 
been made before the commencement of the suit. 1 Pick. 202; 6 N. Hamp. 
R. 432; 2 Barn. & Cres. 824. 

4 2 Esp. Rep. 628, Thrupp ~. Fielder. 





1839. ] Infants. 269 


But an express acknowledgment is not of itself a rati- 
fication. An express promise must be superadded. An 
acknowledgment only rebuts the presumption of payment ; 
whereas an infant is allowed to refuse payment, though he 
acknowledges the debt to be due.’ Thus, where the defend- 
ant, after he was of age, ‘said he owed the plaintiff but 
was unable to pay him, but that he would endeavor to get 
his brother to be bound with him,” it was held that the 
contract made during minority was not ratified.* So, where 
a minor made a promissory note and paid a part of the sum 
due on it, and, on coming of age, made a will, in which he 
directed his just debts to be paid,—it was held not to be a 
ratification of the note.? So, where the same minor received 
money from the plaintiff, promising to pay it over to a third 
person, and, after he came of age, on being applied to by 
that person, said he should pay it to the plaintiff, when he 
should arrive at his residence ; it was held not to be a rati- 


fication of the original promise.‘ 

It is said by chief justice Parker,’ that the terms of rati- 
fication need not import a direct promise to pay ; that it is 
sufficient if the party explicitly agree to ratify a contract 
made during infancy, by language which unequivocally im- 
ports a confirmation of it; as if he say, “I do ratify and 


* Lara v. Bird, cited in Peake on Evid. (2d ed.) 260; 14 Mass. 460; 1 Pick. 
223. 

? 1 Pick. 202, Ford v. Phillips. 

3 9 Mass. 62, Smith ». Mayo. Had the note been particularly mentioned 
in the will, as a just debt, the decision would doubtless have been different, 
The decision, as made, has been questioned by the Superior Court of New 
Hampshire, in Wright v. Steele, 2 N. H. Rep. 51. 

4 11 Mass. 147, Jackson v. Mayo. This was a case of embezzlement, where 
trover would have been the proper action (2 Eden, 72, by lord Mansfield) 
without any ratification. 

The dictum of the court (in Cro. Eliz. 127,) that accepting a defeasance, 
after coming of age, of a bond made during infancy, is a ratification, and will 
hold the obligor to payment, cannot now be considered as law. 


5 14 Mass. 460; 4 Pick. 49. 
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confirm,’ &c. Thus, where the party, twice before men- 
tioned, said, after he was of age, ‘I have not the money 
now, but when I return from my voyage, I will settle with 
you,” he was held to have expressly ratified his contract.’ 

So, where the maker of a promissory note, upon being 
called upon for payment, at full age, said the note was due, 
and that on his return home, he would endeavor to procure 
the money and send it to the promissee.” So, where a minor 
purchased land, for the price of which two other persons 
gave their note, which he promised to sign and pay after 
he should attain full age, and, after attaining full age, he 
wrote on the note, ‘I acknowledge myself holden as co- 
surety,” he was charged in a suit against him on the note.* 

A ratification may be conditional; but the terms of the 
condition must have happened, or been complied with, before 
an action can be sustained; as if, on coming of age, the 
party promise to pay a debt contracted while he was a 
minor, ‘‘ when he is able,” his ability to pay must be 
proved, in order to charge him ;* or, if he promise to pay, 
if he receives a certain legacy,—or if he draws a prize in a 
certain lottery,—or succeeds in collecting a certain debt, &c, 
—he is liable when the event happens, and not before.’ On 
the same principle, when a party binds himself by a new 
promise or ratification, he is liable only to the extent of his 
new promise; as where he promises to pay a certain part of 


1 10 Mass, 137, Martin rv. Mayo. 

2 14 Mass. 457, Whitney et al. v. Dutch et al, 

3 2 Green], 186, Thompson 7. Linscott. See also 1 Pick. 221, Barnaby 2. 
Barnaby. 

In Cohen v, Armstrong (1 M. & S. 734) it was held, that a replication to a 
plea of infancy, that the defendant ratified the original promise, was good, 
after verdict, on the ground, that ratification imports a new promise, after the 
party comes of age. See 1 D. & E. 648, Borthwick v. Carruthers. 

4 3 Esp. Rep. 159, Cole v. Saxby ; 4 Pick. 48, Thompson v. Lay. 

5 4 Pick. 49, by chief justice Parker. 
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the debt,—or the whole by instalments,—he is liable accord- 
ing to his agreement, and no further nor otherwise.’ 

There probably is an exception to the rule which requires 
an express ratification of an executory contract, in the case 
of a promise of marriage made during minority. As it is 
not necessary to prove an express original promise of this 
kind in totidem verbis ; but, from the nature of the case and 
the state of society, it is held to be sufficient to prove the 
circumstances and conduct usually accompanying an intend- 
ed marriage connexion, from which the promise is inferred ; * 
80 it would seem that if a minor, who was thus proved to 
have promised marriage, should, after coming of age, con- 
tinue his addresses, and pursue the course of conduct, which 
usually evinces an existing engagement, he should be held 
to have ratified his original promise. 

The promise, after full age, to perform a contract made 
during minority, must not only be express, but also volun- 
tary and with a knowledge that the party is not by law 
liable. Thus, where the plaintiff sent a person to demand 
payment of a bill for goods furnished to the defendant while 
under age, and the person so sent threatened to arrest him; 
whereupon the defendant promised to give his note for the 
demand, but was afterwards dissuaded by a friend, lord 
Alvanley directed the jury, that if they believed the promise 
was extorted under the terror of an arrest, or that it was 
made in ignorance of the protection afforded to the defendant 
by the law, they should find a verdict for him.? And this 
doctrine has since been often recognized.‘ 

Where the contract is executed on the part of the infant, 


' Green v. Parker, cited 1 Esp. Dig. 304 [164]; Peake’s Evid. 260, 2d ed. 

2 2 Stark. Ev. 941; 3 Salk. 16,64; 6 Mod. 172; 15 Mass. 1. 

3 5 Esp. Rep, 102, Harmer v. Killing. 

4 9 Mass. 64; 1 Pick. 203. See also Brooke v. Gally, 2 Atk. 34, where 
chancery granted relief in a case where the party was entrapped into a ratis 
fication of a contract which originally was not perfectly fair. 
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or is a continuing contract in the progress of execution, slight 
acts of aflirmance and recognition, after he comes of age, 
will ratify it and prevent his subsequently avoiding it; 
whether the contract relates to property, &c., transferred by 
him to another, or by another to him. 

1. Where an infant has transferred property to another. 

If an infant make a lease rendering rent, and accept rent 
after he comes of age, it is a ratification of the lease, and he 
cannot afterwards avoid it.’ This was a case, where, after 
accepting rent, as just stated, the lessor ousted the lessee, 
and the latter supported an action of trespass against him 
for the interruption. 

Where a minor mortgaged his land, and, on coming of 
age, conveyed it to another person in fee, subject to the 
mortgage, which he recognized in the second deed, it was 
held to be a ratification of the mortgage.’ So, if his guardian 
lease his land for a term beyond his minority, and after com- 
ing of age he do any act expressive of his assent,’ it is a 
ratification. In one case, where, on coming of age, he said 
to the person to whom he had previously given a lease, 
“God give you joy of it,” it was held by Mr. Justice Mead, 
that he could not afterwards avoid it.‘ 

It would seem from these authorities, that if a minor en- 
gage to labor for another beyond the time of his coming of 
age,—or engage to perform specified services which are un- 
finished when he comes of age, and he afterwards proceed 
in the performance, he ratifies the original contract. 


1 W. Jones, 157, Ashfeild x. Ashfeild, affirmed in the Exchequer Chamber, 
by all the judges, Latch, 199; Godb. 364. S. C. 

2 15 Mass. 220, Boston Bank v. Chamberlain. 

3 2Southard, 460. 8S. P. 1 Atkins, 489, Smith rv. Low. 

4 4 Leonard, 4. In Dalis. 64, pl. 25, it was decided, that where an infant 
sold a term, and at full age received part of the price, he might nevertheless 
avoid the sale. This is not now law,—the ground of the decision being that 
the original contract was void, which would now be regarded as voidable, and 
the acceptance of part payment as a ratification. 
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2. Where property, &c., is transferred to an infant. 

If he takes a conveyance of land during minority, and 
retains possession after he is of age, he ratifies the convey- 
ance and cannot afterwards avoid it." So, if without actual 
possession, he bargain and sell the same land to a stranger.” 
Or if he makes an exchange of land, and, after he is of age, 
continues in possession of the land received in exchange.* 
So, if he takes a lease rendering rent, and continues in the 
occupation of the land, after he comes of age.‘ 

Where an award was made, on a submission by a minor’s 
guardian, that the minor should pay his mother an annuity 
in lieu of dower in his estate, and he accepted the estate free 
of dower, and after he was of age enjoyed it thus free, he 
was held to have ratified the award.* 

If ‘‘consentable lines” of real property are run, and 
agreed upon by a minor, and he acquiesces in them after he 
comes of age, it is a ratification of the boundaries. If an 
infant makes an agreement, and receives interest under it 
after he comes of age, chancery will decree that he perform 
it.’ If, after full age, he occupy and enjoy a copyhold tene- 
ment, he is liable to pay the fine due on admittance.* So, if 


1 4 M‘Cord, 241, Cheshire v. Barrett. See also 6 Greenl. 89 ; 2 Paige, 191. 

? 1 Green|. 11, Hubbard >. Cummings. The same act, we have seen, would 
(in New York) be a disaffirmance of a contract made by an infant. 

3 Dalis. 64; 2 Vernon, 225; Co. Litt. 51 b; Sheph. Touch. 299. 

4 Cro. Jac. 320, Ketsey’s Case ; 1 Brownl. 120; S. C. 1 Rol. Abr. 731. 8. C. 
This case is cited in Bac. Abr. Infancy and Age, I. 8, to support the doctrine, 
that if rent is in arrear for several years, on a lease taken by an infant, and he 
continues the occupation after he arrives at majority, he ratifies the lease ab 
initio, and is chargeable with all the rent in arrear. This may be sound doc- 
trine, but it is not warranted by this case. Croke and Brownlow both say, 
that the lessee was of full age before rent day came. Nor is the doctrine bet- 
ter supported by Bulstrode’s report of the case (2 Bulstrode, 69) which will 
be noticed hereafter. 

5 1 Pick. 221, Barnaby v. Barnaby. 

6 10 Serg. & Rawle, 114, Brown ». Caldwell. 

7 1 Vernon, 132, Franklin v. Thornebury. 

8 3 Bur. 1717, Evelyn v. Chichester. 
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he make an unequal partition of lands, and, after he is of 
age, receive the profits of the part allotted to him, he rati- 
fies the partition.’ 

It is said by Mr. Justice Yates,’ that mere acquiescence, 
without any intermediate or continued benefit, showing 
assent, is not a ratification,—that some act is required to 
evince assent. ‘The case then before the court was that of 
a conveyance of wild land, which had been previously con- 
veyed during minority, and of which no possession had ever 
been taken by any person before the second sale, which was 
several years after the minor came of age. If the first 
grantee had, taken possession under the infant’s deed, and 
remained in the possession and occupation of it, until the 
second deed was made by the first grantor, perhaps the 
decision might have been different. 

In the case of Holmes v. Blogg,’ where a lease was taken 
by an infant and an adult, as partners, though the infant 
did not continue in possession after he came of age, and dis- 
solved the partnership, yet Mr. Justice Park inclined to hold, 
that unless there were some act of disaffirmance, the party 
was bound by his original agreement; and Mr. Justice 
Dallas said, that ‘in every instance of a contract voidable 
only by an infant on coming of age, he is bound to give no- 
tice of disaffirmance of such contract in a reasonable time.”’ 
This, however, was not the point adjudged in that case. But 
the principle is sustained by some recent American cases.‘ 

In the case of Goode v. Harrison,’ where an infant had 
been in partnership with an adult until within a short period 
of his coming of age, he was held liable for goods sold to 
his former partner, after he came of age, because he had 
not given notice of a dissolution of the partnership. This 


1 Litt. § 258; Co. Litt. 171. ? 11 Johns. 543. 

3 8 Taunt. 35. 

4 See 11 Wend 85; 1 Dana, 45; 6 Conn. R. 494; 8 Greenl. 405, 
55 B. & A. 147, 
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case was not decided on grounds peculiar to infancy. Part- 
ners who retire are always liable, even after dissolution of 
copartnership, until notice is given. Had the goods been 
furnished before the minor came of age, he would not have 
been chargeable ; his infancy would have protected him, as 
well after the dissolution as before. But, on coming of age, 
he thereafter incurred the same liabilities, and was held to 
the same duties, concerning the partnership, as if he had 
been of full age when it existed. 

There are some contracts made by infants, which are ex- 
cepted from the general rule. ‘They are neither void nor 
voidable, but are obligatory ab initio, and need no ratifica- 
tion. 

1. Where a statute authorizes an infant to make a contract 
for the public service, (as to enlist into the army or navy) 
such contract is deemed to be for his benefit, and is neither 
void nor voidable.’ 

2. Contracts of marriage, if executed, are binding, and 
cannot be avoided on the ground of infancy. 

By the common law, the age of consent to a marriage is 
fourteen years in a male, and twelve in a female infant. 
This is called the age of discretion, but not full age. 

If a boy over fourteen, and a girl over twelve years of age 
are married, the marriage is as valid and indissoluble, as if 
they were of fullage. But if, at the time of marriage, either 
of them be under the age of discretion, such party, on arriv- 
ing at that age, may disaffirm the marriage, without the 
interposition of any tribunal, or any process of divorce. 
The disaflirmance, however, cannot be made before the age 
of discretion. 

If one of the married parties be of years of discretion, and 
the other not, the elder party, when the other comes to such 
years (and not before), may disaffirm the marriage. 


1 1 Mason, 71, U. States v. Bainbridge. See 11 Mass. 65,71 ; Cooke, 143; 
A Binn. 487; 11 S. & R. 93; 1 Ib. 353, 
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If, at the age of discretion, they agree to continue together, 
they need not, by the common law, be married again. Their 
continued cohabitation is a confirmation of the original con- 
tract. So, if a boy under fourteen takes a wife over twelve 
years of age, and sues a third person for taking her away, 
and ‘‘ makes any continuation of the suit,” after he is four- 
teen years old, he ratifies the marriage, and cannot after- 
wards avoid it. But if the wife, in such case, be under 
twelve years, the prosecution of the suit, after he is fourteen, 
would not, it seems, produce this effect; for, on her becom- 
ing twelve years old, she would have a right to disaftirm 
the marriage ; and, by a strange anomaly, before mentioned, 
he would have the same right; ‘“ because,” says lord Coke, 
“in contracts of matrimony, either both must be bound, or 
equal election of disagreement given to both; and so e con- 
verso, if the woman be of the age of consent, and the man 
under.”” Therefore, a man twenty years old may marry a 
girl of eleven, or a woman of twenty may marry a lad of 
thirteen,—they may live together a year,—and yet because 
the junior party at that time has the power to disaffirm the 
marriage, the senior shall also have the same power, al- 
though the junior may desire to ratify the connexion.’ 

We have before seen, that an infant’s promise of marriage 
is voidable,* but that an adult’s promise to an infant is 
binding; and, a fortiori, it would seem, that an actual mar- 
riage by an adult should be binding. If parties are by law 
allowed to marry before full age, good sense and good morals 
seem to require, that the marriage, if not wholly void for 
some legal defect, should be obligatory on both the parties. 

3. By the custom of London, a minor may bind himself 
as an apprentice, and his covenants will be obligatory. In- 
fancy is no defence to a suit against him for violation of his 


1 See Co. Litt. 79 & notes 44 and 45; 1 Rol. Abr. 341; Bac. Abr. Infancy 
and Age, A; 1 Bl. Com, 462. 
2 5 Cowen, 475, Hunt v. Peake. 
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indentures.' But it is otherwise by the common law of 
England, and also under the statutes of Elizabeth, and the 
statutes of Massachusetts and New York.’ Still, although 
he is not liable for breach of his covenants, he cannot avoid 
and dissolve the indentures. They are so far binding upon 
him, that the master may enforce his rights under them; 
and the legal incidents of service as an apprentice attach to 
the relation thus formed between the parties.’ As this doc- 
trine is adopted for the infant’s benefit, on the ground, that 
it is for his advantage to be held to an apprenticeship, it 
does not apply, where his master has run away, or deserted 
him, so that he cannot reap the advantages of the contract.‘ 

4. The acts of the king, whether private or official, can- 
not be avoided on the ground of infancy. And, in general, 
the acts of an infant, that do not touch his interest, but 
which take effect from an authority, which he is by law 
trusted to exercise, are binding; as if an infant executor 
receives and acquits debts due to the testator, or an infant 
officer of a corporation joins in corporate acts, or any other 
infant does the duties of an office which he may legally 
hold.® 

5. By special local customs, as gavelkind, &c., infants 
may make binding contracts respecting their property, after 
they arrive at years of discretion. So, after that age, they 
may, by the general common law, do many binding acts, 
as the election of guardians, the making of a will disposing 
of personal property, &c.° 

6. “Generally,” says lord Coke, ‘‘ whatsoever an infant 


1 1 Mod. 271, Horn v. Chandler; 2 Bulstr. 192, Burton v. Palmer ; Moore, 
135, Stanton’s case. See also 2M. & 8. 226, Eden’s case. 

2 Cro. Jac. 494; Cro. Car. 179; Hutton, 63; 7 Mod. 15; 8 Mod. 190; 2 
Mass. 228, Blunt ». Melcher ; 8 Johns, 331, M’Dowle’s case. 

35D. & R. 339; 3B. & C. 484,8.C. See also 6 D. & E. 558, 652. 

43M. &§8. 497. 

5 Bac. Abr. Inf. & Age. B; 3 Bur. 1802. 

* 1 Hale P. C. 17; Bac. Abr. Inf. & Age, A. B. 
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is bound to do by law, the same shall bind him, albeit he 
doth it without suit at law” ;' as, if he make equal parti- 
tion of lands,—or an equal assignment of dower,—or release 
an estate mortgaged, on payment of the sum for securing 
which the mortgage was given. 

7. It is laid down in Comyns’s Digest* and in some other 
compilations,? that if an infant take a lease of land, and 
enter upon and enjoy it, he shall be charged with the rent; 
and the case of Kirton v. Eliott‘ is cited in support of this 
position. The doctrine of that case is recognized by Mr. 
Justice Yates;*° and lord Mansfield® enumerates payment 
of rent among the acts, which an infant is compellable to 
do; and, in another case,’ he says, “if an infant takes an 
estate and is to pay rent for it, he shall not hold the estate, 
and defend against payment on the ground of infancy.” 

If this be law, it rests merely on authority unsupported 
by any analogy. There is not the slightest difference in 
principle, between the rent of an estate enjoyed by an infant, 
and any other property which he has received and used. 
If he have a family, the rent of a house might fairly be 
classed among necessaries, for which he would be liable to 
pay. But this does not appear to have been the ground of 
the decision in the case reported by Bulstrode. It is the 
same case, under a different name, which is found also re- 
ported by Croke*® and Brownlow.’ According to their re- 
ports, the question was discussed on a demurrer to the de- 
fendant’s plea of infancy (which is not very intelligible), 
and the court held the lease not to be void, but voidable at 
the infant’s election, and that as he came of age before rent 
day, he was answerable for the rent; which must have 


1 Co. Litt. 38, a; 172a; 3 Bur. 1801; 6 Mass. 80; 2 Kent’s Comm. 198. 
2 Enfant, C. 6. 

3 Bac. Abr. Infancy & Age, F; 1 Powell on Cont. 35; 1 Esp. Dig. 302 [162]. 
4 2 Bulst. 69. 5 3 Bur. 1719. ® 3 Bur. 1801. 

7 2 Eden. 72. 8 Cro. Jac. 320. ® 1 Brownl. 120. 
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been on the ground of a ratification, as we have before 
seen. 

Bulstrode states, that the defendant demurred to the 
declaration, which stated that he was an infant, and that 
he afterwards waved his demurrer, and pleaded to issue. 
What the issue was, does not appear. ‘The case then 
appeared,” says Bulstrode, ‘to be: a lease was made to 
an infant, rendering rent; whether he shall be charged with 
the payment of this rent, or not, was the question.” At the 
end of the report, he says, ‘“‘ the court were all clear of opin- 
ion, that the infant lessee was liable to pay the rent.”” The 
ground of the decision does not appear. But from the whole 
case, taken in connexion with the other reports of it, we 
think it most probable, that the court considered the contin- 
uance in possession, after the lessee came of age, as a ratifi- 
cation, and decided the case on this point; for Mr. Justice 
Dodderidge is made by Bulstrode to say, “‘if a lease be made 
to husband and wife, rendering rent, the husband dies, the 
wife may wave this, and so avoid payment of the rent; 
but if she continue the possession, she shall be charged with 
the rent.”” ‘There does not seem to be much pertinency in 
this illustration, unless the continued possession of the in- 
fant, after he came of age, was the ground on which he was 
held liable to pay the rent. 

The very loose manner, in which this case is stated by 
all the reporters, hardly warrants its being regarded as au- 
thority for any anomalous doctrine, or for an exception to 
any established rule. And it is noticeable, that, in Bacon’s 
Abridgment,' all the reports of this case are cited together, 
to support the position (among others) that at full age the 
lessee might have departed from his bargain, and thereby 
have avoided payment of the arrears, which the lessor suf- 
fered to incur during his minority.’ 


' Infancy & Age, I. 8. 
* Lord Ellenborough seems to have considered the case of Kirton v. Eliott 
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8. The most important exception to the general rule is 
that of contracts for necessaries. 

It has always been held, that an infant is bound to pay 
for such necessary things, as relate immediately to his per- 
son, as his meat, drink, lodgings, apparel, medical attend- 
ance, and for such instruction as may profit him in subse- 
quent life." He is also liable for such necessaries, if sup- 
plied to his wife and lawful children; and for the debts of 
his wife contracted before marriage.’ 

‘“‘ Necessaries,” is a relative term, and not confined to 
such things as are positively required for mere personal sup- 
port; but is to be construed with reference to the estate and 
degree, the rank, fortune, and age of the infant. Thus, a 
livery for the servant of an infant captain in the English 
army was considered necessary. Lord Kenyon said he 
could not say it was not necessary for a gentleman in the 
defendant’s situation to have a servant; and if it were pro- 
per for him to have one, it was equally necessary, that the 
servant should have a livery.’ But it is otherwise, of cock- 
ades ordered for the soldiers of his company,‘ and of a chro- 
nometer sold to an infant lieutenant in the royal navy.* 
Regimentals for an infant member of a volunteer corps are 
necessary.° 

The law distinguishes between persons, as to the fitness 
of necessaries, as between a nobleman’s and gentleman’s 
son; so also as to the time and place of education, as at 


as a confirmation of the contract, by continuing in possession after the lessee 
came of age, 3M. & S. 481. This discussion of an infant’s liability for rent 
was first published in the U. S. Law Intelligencer, vol. iii. p. 16. 

1 Co. Litt. 172; Finch, 103; Bac. Abr. Infancy & Age, I. 1; 1 Com. on 
Cont. 154; 2 Stark. Ev. 726, and cases there cited. 

2 1 Strange, 168, Turner v. Trisby ; Barnes, 95, Paris v. Stroud ; Bull. N. 
P. 155; 1 Sid. 112; Reeve’s Dom. Rel. 234; 9 Wend. 238. 

38D. & E. 578, Hands v. Slaney. 4 Ib. 

5 Holt’s N. P. Rep. 77, Berolles v. Ramsay. 

* 5 Esp. Rep. 152, Coates vr. Wilson. 
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school, Oxford, and the inns of court." “ Balls and seren- 
ades at night must not be accounted necessaries,” even in 
the case of a nobleman.’ Suits of satin and velvet with 
gold lace were held, in the time of queen Elizabeth, not to 
be necessary for an infant, although he were a gentleman 
of the chamber to the earl of Essex. But a doublet of fus- 
tian and hose of cloth were held to be suitable to his estate 
and degree.’ 

‘“‘ Horses may be very fit for an infant, as on account of 
his quality or constitution,” says Mr. Justice Chapple, and, 
if they are suitable to his condition, he is liable for the price 
of them, and for their keeping and medicines.* 

Lord Mansfield said,’ that a sum advanced for taking an 
infant out of jail is for necessaries; and lord Alvanley held,‘ 
that money advanced to release an infant from custody on 
mesne process, for a debt contracted for necessaries, or from 
custody on execution, where he is at all events liable to 
pay, is paying for necessaries. So if money be laid out for 
necessaries furnished to an infant, he is liable to the person 
thus advancing the money.” So if one, who is surety on a 
note, &c. given by an infant for necessaries, pay the money, 
the infant is liable to him in an action for rembursement.® 

If an infant lives with his parent, guardian, or other per- 
son under whose care he is placed by his parent, guardian 


! Carter, 215, Rainsford v. Fenwick. 

* By chief justice Vaughan, Carter, 216. 

3 Gouldsb. 168, Mackerell v. Bachelor ; Cro. Eliz. 583. 8. C. 

* Andr. 277, Brooks v. Crowse ; 2 Strange, 1100. S.C. by the name of 
Clowes v. Brooke ; 1 Freeman, 531, Barber v. Vincent. In Rainwater ». 
Durham, 2 Nott & McCord, 524, three of the judges of South Carolina, against 
the opinion of the other two, held that a horse was not necessary for an infant, 
who was married and had a farm. See also 1 McCord, 572 

5 2 Eden. 72. 

® Clarke v. Leslie, 5 Esp. Rep. 28. 

7 5 Mod. 368, Ellis v. Ellis ; 1 Salk. 387, Earle v. Peale ; 10 Mod. 67. S. C.; 
Godb. 219, Rearsley & Cuffer's case. 

8 7 N. Hamp. R. 368. 


VOL. XX.—NO. XL. 19 
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or friend, and is properly maintained, he cannot bind him- 
self to a stranger for necessaries. ‘Thus, where an action 
was brought for ornamental clothes, sold to an infant, who 
lived with her mother and was decently provided for by 
her,—the court decided that the plaintiff could not recover ; 
“for no man,” says Mr. Justice Gould, ‘shall take upon 
him to dictate to a parent, what clothing the child shall wear, 
at what time they shall be purchased, or of whom.’”’* And 
where a parent, &c., places an infant at board, or at school, 
as the credit is given to the parent, &c., the infant is not 
liable.* 

Before a tradesman trusts an infant for apparent necessa- 
ries, he ought to inquire whether he is provided for by his 
parents or friends. And he is bound to ascertain the infant’s 
real situation in life, and not to rely on appearances. If 
therefore he furnish articles, which would be necessary, if 
the infant were not already supplied by his parents, or if, 
confiding in false appearances, he furnish articles too expen- 
sive or numerous for the infant’s real condition, he is not 
entitled to recover pay for them.’ But if an infant furnish 
a tailor with cloth for a suit of clothes, and employ him to 
make them, and provide the trimmings ; the tailor can reco- 
ver pay for his labor, &c., although the clothes are not suit- 
able to the infant’s rank and condition.‘ 

Goods furnished to an infant trader are not necessaries, 
although he gain his living by trade.* But for such part of 


1 2 Bl. Rep. 1325, Bainbridge v. Pickering; S. P. 16 Mass. 31; 9 Johns. 
141, Wailing v. Toll ; 2 Paige, 419, Kline » L’Amoureaux ; 2 McCord Ch. 16, 
Edwards v. Higgins. 

? Aleyn, 94, Dunscombe v. Tickridge ; Bac. Abr. Infancy and Age, I. 1; 1 
Com. on Cont. 158, 

3 Peake’s Rep. 229, Ford. v. Fothergill; 1 Esp. Rep. 211.8. C; 2 Paige, 
419; 6 Simons, 465, Mortara v. Hall. 

4 Latch, 157, Delayal v. Clare ; Noy, 85. S. C. 

5 Cro. Jac. 494, Whittingham p. Hill; 2 Strange, 1083, Whywall 7. Cham- 
pion ; 1 Scott, 459. 
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goods thus furnished, as he uses as necessaries in his family, 
he is liable.’ Labor, &c., for an infant mechanic, on arti- 
cles to be furnished to his customers, is not within the law 
of necessaries.” 

In a case before Mr. Baron Clarke,’ he ruled, that an infant 
was liable for the price of sheep bought to stock a farm, in 
which he had been set up. Such is the Scotch law, but 
not the law of England, nor of this country.‘ 

In the case of Ellis v. Ellis,’ it was decided, that money 
lent to an infant, for the purpose of buying necessaries, can- 
not be recovered of him. In this case, it appears, from some 
of the reports of it, that the court held, that if the money 
were actually expended for necessaries, the infant would be 
chargeable.’ But the weight of authority clearly is, that an 
infant is not liable at law for money lent for this purpose, 
and actually thus appropriated. ‘The contract arises upon 
the lending, and as is said by the court,’ “ the law knows of 
no contracts, but what are good or bad at the time of the 
contract made; and not to be one or the other according to 
a subsequent contingency.” * ‘The lender, however, is en- 
titled to relief in chancery.° ' 

Whether articles furnished to an infant are of the classes, 
which are necessaries suitable to his condition, is a question 
of law ; whether they are actually necessary, and of reason- 
able prices, is a question of fact; “‘our being judges of the 

1 1 Car. & Payne, 94, Tuberville 7. Whitehouse. 

2 2 Esp. Rep. 480, Dilk v. Keighley. 

3 Mentioned in Bull. N. P. 154; Onslow’s N. P. 150, 

4 Reeve’s Dom. Rel. 234; 2 Nott & M’Cord, 525, 

5 5 Mod. 368, 8S. C. 12 Mod. 197; 1 Ld. Raym. 344; 3 Salk. 197. 

6 See also Bull. N. P. 154; 3 Salk. 196, 197. 

10 Mod. 67. 

8 1 Salk. 386, Earle x. Peale ; Ib. 279, Darby v. Boucher ; 2 Esp. Rep. 472, 
n., Proubart 7. Knouth ; 1 Com. on Cont. 161; 1 Selwyn’s N. P. (Ist ed.) 114, 
115; 1 P. W. 559. 

® 2 Evans's Pothier on Obl. 26; 1 P. W. 558, Marlow v. Pitfield; Reeve’s 
Dom. Rel. 230. 
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necessaries,’ say the court, in one case,' “ is to the nature 
of the thing, not to the particulars; that indeed must be 
tried by the jury.” ? 

In one case,’ it is said arguendo, that an infant cannot, 
either by a parol contract, or a deed, bind himself, even for 
necessaries in a sum certain; for, should an infant promise 
to give an unreasonable price for necessaries, that would 
not bind him; and therefore it may be said, that the con- 
tract of an infant for necessaries, guatenus a contract, does 
not bind him; but only since an infant must live, as well 
as a man, the law gives a reasonable price to those who 
furnish him ‘with necessaries. And such seems to be the 
spirit of the modern decisions.‘ 

The infant, says chancellor Kent, cannot be precluded, 
by the form of the contract, from inquiring into the real 
value of the necessaries furnished; and is not bound to pay 
more than they are worth. Thus, an infant is not liable on 
an account stated;* nor on a bill of exchange accepted; ° 
nor on a negotiable promissory note, given for necessaries.’ 

Judge Reeve* supposes, that an infant is not liable to a 
suit on any special contract for necessaries, where the con- 

1 Carter, 216. 

2 See as to this point, 3 Day, 37, Stanton v. Wilson ; 1 Bibb, 519, Beeler >. 
Young ; 1 McCord, 572, Glover v. Ott ; Comyns’s Digest, Enfant, B. 5 ; ‘Cro. 
Eliz. 583. See also 1 M. & S. 738, Maddox v. Miller; 1 Scott, 458, Lowe v. 

xriffith. 3 10 Mod. 85. 

4 2 Kent’s Comm. 196; 1 Southard, 101; 2 Nott & McCord, 525; 3 New 
Hamp. Rep. 348; Reeve’s Dom. Rel. 229; 1 Bibb, 519. 

5 2 Lil. Ab. 67; Latch, 169, Wood v. Whitehouse ; Noy 87, §.C; 1D. & 
FE. 40, Trueman v. Hurst; Ib. 42, n. Bartlett v. Emery; 2 Stark. Rep. 33, 
Ingleden v. Douglass. 

® 1 Campb. 552, Williamson v. Watts. 

7 10 Johns. 33, Swasey v. Vanderheyden’s Adm’r. ; 1 Southard 100, Fenton 
». White; 6 Yerg. 1, McMinn v. Richman; 3 New Hamp. R. 348, McCrillis 
v. How. In Derbose v. Wheddon, 4 M‘Cord, 221, the decision is the other 
way ; the note being in the hands of the payee. See Bingham on Inf. &c. 
89, 90. 

® Dom. Rel. 230. See also 13 Pick. 1. 
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tract is of such a nature, that by the rules of law as applied 
to adults, the consideration cannot be inquired into; as a 
bond, either single, or with a penalty, a negotiated bill of 
exchange, or promissory note, &c. Whether he be liable on 
a promissory note not negotiable, has not been decided. 
Nor is the point of much practical importance, for the payee 
may always join a count for goods sold, &c., and thus reco- 
ver what is justly due." 

It is laid down in all the old books, that an infant is bound 
by his single bill given for necessaries.” Mr. Chitty doubts 
whether this is now law.’ That instrument is almost en- 
tirely disused in England.* Besides, the consideration for 
which it was given was originally subject to inquiry, but 
was subsequently not open to discussion.* So the items of 
an account stated were formerly held to be conclusive on 
the parties. Yet, though they are, in modern times, open 
to correction, still an infant is held incompetent to state an 
account, so as to render himself liable on an insimul compu- 
tassent.. Mr. Chitty’s doubt, therefore, as to an infant’s 
liability on a single bill, seems to be well founded. It 
would indeed be most extraordinary, if he should be held 
liable, since the law does not permit an inquiry into the con- 
sideration of the bill, while he is held not liable on an ac- 
count stated, although he is allowed to investigate and con- 
test the items which compose it. 

From the analogy of an account stated, and a promissory 
note not negotiable given for necessaries, it would seem, that 
the latter cannot be the foundation of a suit against an in- 


1 See Kyd on Bills, 29 ; Chitty on Bills, 24; Bayley on Bills, 33. Kyd and 
Chitty differ in opinion, and Bayley expresses no opinion on the point. 

2 1 Levinz, 86, Russell v. Lee, adjudged. 

3 Chifty on Cont. 33. 4 1 Campb. 553, n. 

5 Reeve’s Dom. Rel. 231. See the remarks of chief justice Kirkpatrick, 1 
Southard, 101, that the ground of the action is the providing of necessaries, 
and not the bill. 

6 1 Durnf. & East, 42. 
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fant. Besides, in some of the American cases just cited, 
where a negotiable note was held not to be recoverable, 
the suits were by the payee, and the consideration was as 
much open to inquiry, as if the notes had not been in a 
negotiable form. It is therefore to be inferred, that their 
negotiability was not the sole ground of the decisions. 

An infant’s penal bond, though given for necessaries, has, 
in England, always been held to be void.' Probably, it 
would be so held in this country, and form an exception to 
the rule which we have before stated. The value of the 
consideration for which it is given cannot be disputed. 
And, though no more than the sum mentioned in the con- 
dition could be recovered; yet even that sum may be as 
erroneous or extravagant, as in the case of a note or bill of 
exchange, or account stated. 

The analogy, therefore, of a bond for necessaries, with 
other special promises to pay for them, seems to entitle the 
obligee to treat such a bond as void, and to sue on the orig- 
inal promise. But it is not known that this question has 
been raised in any of the American courts. There is no 
harm in treating other penal bonds of an infant as voidable 
only. He may avoid or pay them at his election, or make 
terms of payment. For necessaries he must pay, but he 
should not be compelled to pay too much. T. M. 


ART. Il—AT WHOSE RISK A THING SOLD IS DURING THE 
INTERMEDIATE TIME BETWEEN THE CONTRACT AND THE 
DELIVERY. 

[This article constitutes the fourth part of Pothier’s treatise on the contract 
of sale, a translation of which, by one of the editors of this journal, is now in 
press. ] 

Ir is a principle, established in the Title of the Digest, 

de periculo et commodo rei vendite, (18, 6), that, as soon 


' Cro. Eliz. 920, Ayliffe . Archdale ; Moore, 679, 8. C.; Co. Litt. 172 a. 
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as the contract of sale is perfected, the thing sold is at the 
risk of the buyer, though it is not delivered to him; so, 
that if, during this period, it happens to perish, without the 
seller’s fault, the seller is discharged from his obligation, 
while the buyer does not thereby become discharged from 
his, but still remains bound to pay the agreed price. 

That the seller should be discharged from his obligation, 
when the thing sold perishes without his fault, is a conse- 
quence of another principle, that every obligation of a spe- 
cific thing is extinguished, when the thing ceases to exist ; 
Tr. on Obl. part 3, chap. 6. ‘This principle results from the 
very nature of things; for the thing due being the subject 
of the obligation, its follows, that, when it ceases to exist, 
the obligation also ceases, since it cannot subsist without a 
subject. 

The other branch of the rule, namely, that the obligation 
of the buyer remains, though that of the seller is extin- 
guished by the extinction of the thing, seems to be attended 
with more difficulty. It is however true, and founded in 
the nature of the contract of sale. This contract belongs to 
the class of those, which we call consensual, and which are 
perfected by the mere consent of the contracting parties. 
The delivery of the thing sold is not necessary to the per- 
fection of this contract. The obligation, which the buyer 
contracts to pay the price, being therefore perfect by the 
mere consent of the parties which intervenes, and indepen- 
dently of a delivery, it ought to remain, notwithstanding 
the thing sold ceases to exist and can no longer be delivered. 
It is true, that, so long as the seller is in delay to deliver 
the thing, he cannot demand the price of it, because he can- 
not be allowed to require the buyer to perform his obliga- 
tion, while he is in delay to perform his own. But when 
the obligation of the seller is extinguished, in one of the 
natural manners, in which obligations are extinguished, the 
buyer no longer has any thing to object, in order to defend 
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himself against a performance of his obligation, which, hav- 
ing been legally contracted, continues to subsist, and can- 
not be extinguished, but in some one of the manners, in 
which obligations are extinguished. 

Several moderns, who have treated of natural law, among 
whom are Barbeyrac, Puffendorf, &c. are of opinion, that 
the Roman jurisconsults have departed, in this respect, 
from the principles of natural law ; and they maintain, on 
the contrary, that the thing sold is at the risk of the seller, 
so long as he remains the owner of it; that a loss, happen- 
ing to the thing, though without his fault, ought to fall upon 
him, provided the buyer is not in delay to receive it; and, 
in like manner, that any accessions happening to the thing 
are for his benefit. Their arguments are, first, that it is an 
acknowledged maxim, even with the Roman jurisconsults 
themselves, that a thing is at the risk of the owner of it, res 
perit domino. The answer to this objection is, that the 
maxim is applicable, when the question arises between the 
proprietor and those who have the custody or use of the 
thing; in which case, the thing perishes to the loss of the 
owner, rather than to the loss of those who have the custody 
or use of it, who, by the happening of the loss without fault 
on their part, are discharged from their obligation to restore 
it. But when the question arises between the owner who 
is a debtor of the thing, and one who is a creditor of the 
same thing, and who is entitled to an action to compel a 
delivery of it, in such case, the thing perishes to the loss of 
the creditor, rather than the owner, who, by the loss, is dis- 
charged from his obligation to deliver it. In fact, each 
party loses the right which he has in a thing, or in relation 
to it, when it perishes by accident; the seller, who is the 
owner of the thing, loses his right of property, such as it is, 
that is to say, a right which he cannot retain, and which he 
is obliged to transfer to the buyer; the buyer, on his part, 
loses the right, which he has in relation to the thing, that 
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is to say, the right which he has to compel a delivery of it 
to him. 

These authors object, second, that the buyer’s obligation 
to pay the price is dependent upon the condition, that the 
thing shall be delivered to him. I deny the proposition. 
The buyer is under an obligation to pay the price, not upon 
condition that the seller shall give him the thing, but rather 
upon the condition, that the seller is on his part obliged to 
cause him to have the thing; it is sufficient, therefore, if the 
seller is legally subject to such obligation, and does not fail 
in its performance, in order that the obligation of the buyer 
may have a cause and subsist. 

Though the reasons in favor of the opinion of the Roman 
jurists, it appears to me, ought to prevail, yet it must be 
acknowledged, that the question is not without difficulty, 
and it seems even that the Romans themselves were not 
unanimous in their decision of it; for, Africanus, in the law 
33, D. locat. conduct. (19, 2, 33), says expressly, that if the 
treasury seizes upon an estate, which | sell you, before I 
deliver it, so that it is no longer in my power to deliver it, 
I am not indeed liable for your damages, but I am liable to 
restore you the price of the sale. ‘This text appears so deci- 
sive to Cujas, that, in his treatise ad African. upon this 
law, he goes so far as to maintain, that, according to the 
Roman law, the thing sold is not at the risk of the buyer, 
contrary to the express decision of other texts of the law, to 
the general opinion, and even to what he has himself writ- 
ten, ad |. 34, $ 5, alia caus., D. de contrah. empt. (18, 1, 
34, $5). The other interpreters imagine different modes of 
conciliation ; the most plausible of which is that of Dave- 
san, a professor of our university of Orleans, in his treatise 
de contr. He says, that in the case mentioned by Africanus, 
if the buyer is entitled to a recovery of the price, it is be- 
cause the ordinances which require possessors to quit pos- 
session of their estates, on account of some public cause, 
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probably contain this clause, notwithstanding all sales pre- 
viously made, which are to be null. In such case, therefore, 
the sale being rescinded, the buyer is entitled to recover the 
price; but when the thing sold perishes, the sale is not 
thereby rescinded. Even if we should not admit this conci- 
liation, but suppose that Africanus was really of a different 
opinion from our own, his opinion, which is mentioned in 
the Digest incidentally and in reference to another question, 
ought to yield to the express decisions of other jurisconsults, 
in the law 7, and in the law 8, D. de peric. et comm. rei vend. 
(18, 6, 7 & 8), and to the decisions of the emperors, name- 
ly, Alexander, in the law 1, and Gordian, in the law 4, C. 
dict. tit. (4, 48, 1, $ 4), and, lastly, of Justinian, who, in the 
Institutes, de empt. vend. § 3, (I, 3, 24, 3), says expressly : 
Emptoris damnum est, cui necesse est, licet rem non fuerit 
nactus, PRETIUM SOLVERE. 

Having established the principle, that the thing sold is 
at the risk of the buyer, as soon as the contract is per- 
fected, it becomes necessary to inquire when the contract 
receives its perfection; and, generally, the contract of sale 
is considered to be perfect, as soon as the parties are agreed 
upon the price, for which the thing is sold. This rule holds, 
when the sale is of a specific thing, and is absolute (pure et 
simple): Si id, quod venierit appareat quid, quale, quantum 
sit, et pretium, et pure venit ; perfecta est emptio; D. 18, 
6, 8. 

If the sale is of things, which consist in quantitate, and 
which are sold by weight, number, or measure, as if one 
sells ten casks of the corn which is in a certain granary, ten 
thousand pounds of sugar, or one hundred carp, &c., the sale 
is not perfect until the corn is measured, the sugar weighed, 
or the carp counted ; for, until such time, nondum apparet 
quid venierit. It does not yet appear, which is the corn, 
which is the sugar, or the carp, that makes the object of the 
sale, since that object can only be the corn that is to be 
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measured, the sugar that is to be weighed, or the carp that 
are to be counted. 

It is true, that, before the measuring, weighing or count- 
ing, and at the instant of the contract, the engagements 
which result from it exist. The buyer is then entitled to 
an action against the seller, for a delivery of the thing, and 
the seller is entitled to an action against the buyer, for a re- 
covery of the price, upon offering to deliver it. But, though 
the engagement of the seller subsists from that time, it may 
be truly said, that it is not yet perfect, in this respect, that 
as yet it is only of an object which is indeterminate, and 
which can be determined only by the measuring, weighing, 
or counting. For this reason, until the thing is measured, 
weighed, or counted, it does not become at the risk of the 
buyer; for the risk cannot fall but upon some determinate 
thing. 

This rule holds, not only when the sale is of a certain 
quantity of merchandise, to be taken from a magazine which 
contains a larger quantity, because, in such case, as we have 
seen, until the measuring or weighing, that which is sold 
does not consist of any determinate body or thing, upon 
which the risk may fall; it also holds, when the sale is of 
the entire quantity contained in a magazine or granary, pro- 
vided it is made at the rate of so much the pound, or so 
much the measure, &c. 

The sale, in this case, is not considered as perfect, and 
the thing sold is not at the risk of the buyer, until it is mea- 
sured or weighed; for, until that time, non apparet quantum 
venierit. ‘The price, being constituted only for each pound, 
which shall be weighed, or for each cask which shall be 
measured, is not yet determined, before the weighing or 
measuring; and, consequently, the sale, before that time, is 
not so far perfect, that the risk of the thing may fall upon 
the buyer. He ought not to be charged with it, until after 
the goods are weighed or measured. 
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But if the goods are not sold by weight or measure, but 
per aversionem, that is, in bulk, and for a single and only 
price; in such case, the sale is perfect from the instant of 
the contract, and, from that time, these goods, the same as 
all others, are at the risk of the buyer. All these principles 
are drawn from the law 35, $ 5, de contrah. empt. (D. 18, 1, 
35, $ 3). 

The thing sold being, from the moment of the contract, 
at the risk of the buyer, when the sale is made per aver- 
sionem ; and, on the contrary, remaining at the risk of 
the seller, when it is made by weight, or measure, until it 
is weighed or measured ; it is important to know when the 
sale is considered as made per aversionem, and when it is 
considered to be made by measure. The following rules 
will enable us to determine this question. 

First rule. There is no doubt that the sale is made by 
measure, when the price is expressly agreed upon for each 
measure ; whether the contract imports, that it is of so many 
bushels of the grain, in such a granary, at the rate of so 
much the bushel; or of a heap of grain, which is in such a 
granary, and which contains a thousand bushels, at the rate 
of so much a bushel. All the difference is, that, in the first 
case, if the granary contains more than the quantity, the 
surplus is not sold ; whereas, in the other, the entire quantity 
of grain is sold, though it exceeds the thousand bushels. 

Second rule. When the sale is of so many measures of 
such a thing, it is considered as made by measure, though 
the terms of the contract express only a single price; as 
when we sell ten bushels of grain for 500 livres; the price 
being regarded as the total of the prices for which each 
bushel is sold: Non interest unum pretium omnium centum 
metretarum an semel dictum sit, an rei singulos eos ; D. 18, 1, 
35, $ 7. 

Third rule. When a sale is made for a single price, not 
of so many measures of such a thing, but of such a thing, 
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which is declared to contain so many measures, it is made 
per aversionem ; as, where one sells, for the sum of 1000 
livres, such a field, which he declares to be of the quantity 
of twenty acres; and consequently the thing sold, from the 
time of the contract, becomes at the risk of the buyer; D. 
18, 6, 10, $ 1. The expression of the number of acres has 
no other effect, in this case, than to oblige the seller to make 
an allowance for the defect of quantity, if the field is found 
to contain less, as has already been stated, supra, part 2. 

There are certain things, which are sold subject to the 
condition of being tasted, as wine, oil, &c. These sales 
are still less perfect on the part of the buyer, until the things 
sold are tasted, than are sales by measure, until the things 
sold are measured; for, in the latter, from the moment of 
the contract, it no longer depends upon the buyer, that the 
sale does not take place. Before the goods are weighed or 
measured, he, as well as the seller, is bound to execute the 
contract, and the weighing or measuring intervenes only to 
fix and determine what is sold; whereas in sales made sub- 
ject to the condition of tasting, the buyer may refuse to 
execute the bargain, if he does not find the goods to his 
taste: Alia causa est degustandi, alia metiendi, gustus enim 
ad hoc proficit ut improbare liceat ; D. 18, 1, 34, § 5. These 
sales, therefore, until the tasting, are still more imperfect, 
than those which are made by weight or measure ; and, con- 
sequently, the things sold do not become at the risk of the 
buyer, until he is put in delay to taste them. 

According to the practice in our tribunals, different from 
the Roman law, it is necessary in order to put the buyer in 
delay, that the seller should obtain a sentence, ordering the 
buyer to taste the goods, previous to such a day; and, in 
default of which, that the bargain shall be executed ab- 
solutely. 

It is to be observed, also, that we must distinguish 
whether the buyer stipulates that he shall taste the goods, 
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in order to know whether they are to his taste or not, or 
only to know whether they are good, lawful, merchantable, 
or undamaged. It is in the first case only, that he is at 
liberty to refuse the bargain, by declaring, after tasting 
the goods, that they are not to his taste; in the other, 
he cannot refuse the goods, provided they are found to be 
good. 

When a sale is contracted, subject to a condition, the 
loss which happens by a deterioration of the thing, during 
the intermediate time between the contract and the exist- 
ence of the condition, falls upon the buyer, if the condi- 
tion happens to exist; for the seller is only bound to deliver 
the thing, such as it is, when the deterioration is not occa- 
sioned by his fault. But a total loss of the thing falls upon 
the seller; for a condition, which happens after a total 
loss of the thing, cannot confirm the sale of that, which 
is no longer in existence. 

In the case of alternative sales, whether the choice be 
left to the seller, or be expressly accorded to the buyer, 
the first of the two things, which happens to perish subse- 
quent to the contract, perishes to the loss of the seller; for 
that which is left remains in obligatione, and he is bound to 
deliver it. But if that which remains also perishes, it per- 
ishes to the loss of the buyer, who continues to be bound 
for the payment of the price, though neither of the two 
things remains, and can be delivered to him. See what is 
said of alternative obligations in the Treatise on Obligations, 
part 2, chap. 2, art. 6. If they both perish at the same 
time, the seller is in like manner discharged from his obli- 


gation, and the buyer remains the debtor of the price; D. 
18, 1, 34, $ 6. L. & ©. 
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ART. I1].—TAXES ON LAW SUITS. 


[The following article is translated from Dumont’s edition of Bentham’s 
works. It contains the views of the latter, in reference to the expense of legal 
proceedings, as published by him in 1792, in his Protest against Law Taxes.] 


JupiciaL acts have become among all modern nations a 
source of revenue. By means of stamp duties, they have 
become the object of a taxation, which has been continually 
on the increase, owing to the fact that it is raised without 
any apparent effort, and that the law which imposes it exe- 
cutes itself, without the possibility of evasion. 

We propose examining the real nature of these taxes; on 
whom and under what circumstances they are levied ; and 
their real effects on the administration of justice. 

Individuals, in relation to these taxes, may be divided 
into two classes, those who can and those who cannot pay 
them. So far as the first class is concerned, it is the most 
burthensome kind of taxation; as to the latter, those who 
from poverty are unable to pay them, it operates as a com- 
plete denial of justice. 

The first and radical objection to taxes on judicial process 
is, that they fall on the individual at the time when he is 
the least able to pay them. ‘The moment one’s property is 
unjustly taken or detained, seems the time chosen to make 
these extraordinary exactions. The moment a law suit 
commences, which arrests his exertions, which suspends his 
revenues, which takes from him the resources upon which 
he had relied, is the time selected by the guardians of inno- 
cence to extort a revenue for public purposes. All duties 
ought to be imposed on wealth, or at least on competence. 
This is the taxation of distress. 

This is not all: there are numerous cases where these 
taxes are imposed on those in the extremest distress; for 
instance, in all cases where the aid of the law is required in 
the settlement of the estates of the deceased, in protecting 
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the rights of minors, or in disposing of the effects of the 
bankrupt. Even in the case of bankruptcy, the tax-gatherer 
purloins from the unfortunate creditor a portion of the 
scanty dividend which it permits him to receive from the 
insolvent debtor. 

A tax on bread would be regarded by all as a tax of the 
worst kind. Yet the only result of that mode of taxation 
would be to diminish the bread of the poor man. In lieu of 
the whole, the tax deducted, he might yet have half a loaf. 
The poor laborer can have his half of a loaf; the poor liti- 
gant cannot have his half of a law suit. Half justice, if 
attainable, would be better than none; the tax is indivisi- 
ble—the law inexorable in its collection. All or nothing, 
is its decree. You may compound with the retailer of 
bread. ‘There is no composition with the retailer of justice. 

But this is not all. Other taxes are known in advance, 
and provision is made to meet them. This tax is one 
which it is impossible, by any sagacity, to foresee; it is an 
unexpected charge. it is an aggravation of an accidental 
calamity, against which one cannot protect one’s self. They 
tax not the hail-storm, the fire, or the shipwreck. Never- 
theless this would be infinitely less absurd ; since by means 
of insurance, for a slight premium, one might be insured 
against the tax. Against a law suit, nobody will insure. 
This tax, a misfortune so onerous to those who are able to 
pay it, is still worse to those who are unable. ‘To them it 
amounts to a total denial of justice. Justice is the protec- 
tion which the law promises for all that is valuable in our 
eyes; for our property, our liberty, our honor and our life. 
If then justice is a good which comprehends all these, the 
denial of justice is an evil which embraces every thing, 
loss of fortune, of honor, of liberty, of life; all these evils, 
separately or together, may result from it. ‘I'’o outlaw one 
is a measure of extreme severity. By taxes on litigation, 
all those are outlawed who have the greatest need and who 
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implore the aid of the tribunals of law. What then is the 
statesman thinking about, who, for mere purposes of reve- 
nue, deprives of legal protection, not the guilty, not the 
fugitive from justice, but the innocent, those who are not 
even suspected of crime, and solely because they are too 
poor to pay the price without which justice refuses her aid. 
How absurd! how illogical! 'The legislator, in the estab- 
lishment of his laws, protects all interests equally ; he wills 
that all rights should be respected; that every species of 
property should be sacred; he covers with the same egis of 
the law the cottage of the poor man and the palace of the 
rich; he creates judges and invests them with the highest 
honors, to the end that they may be impartial arbiters for 
all the conditions of social life; he opens the sanctuary of 
Justice to all without distinction ; and, by this equality before 
the law, he affords a consolation for and protection against 
the necessary inequalities of rank and fortune. 

The same legislator, by the establishment of taxes, and 
to obtain a contemptible sum of money, contradicts his own 
plan, gives the lie to his own promises, renders the tribu- 
nals of justice inaccessible to those who are unable to pay 
the entry fee, and sanctions an odious privilege in favor of 
wealth, and against weakness and poverty. 

To suppose in those who make laws an intention to pro- 
duce such results, would be to calumniate them. This evil 
is done without reflection, as it is without remorse. The 
rich, in addition to law, have many other means of shelter- 
ing themselves from injury; they have the natural influence 
of wealth; the influence of their social rank, of their situa- 
tion; the power attached to innumerable connexions ; supe- 
riority of intelligence and education. All these advantages 
they have as peculiar to themselves; but the poor has but 
one anchor of safety—the protection of the law—and of this 
he is deprived by the act of the legislator. 

There is yet a third class upon whom these taxes bear 

VOL. XX.—NO. XL. 20 
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still more heavily. I mean those, who, having been able to 
bear the expenses of the commencement of a law suit, and 
during a part of its progress, find themselves compelled to 
abandon their cause from inability any further to prolong 
their sacrifices. This is more frequent, according to the 
complexity of the suit—the unexpected turns it may take— 
and as the system of procedure offers more or less induce- 
ment to chicanery, delay, and judicial vexations. 

Cases of this nature are the more revolting as justice seems 
to have ensnared the poor litigant. She welcomed him as 
long as he afforded food to her fee-gathering avidity. She 
repulses him, when the skeleton, who is leaving her hands, 
has lost all his substance. 

The partisans of these taxes offer two reasons, which they 
regard as fully sufficient to justify them. ‘ The expenses 
of the judicial establishment ought to be borne by those who 
reap the benefit of it. ‘Those members of society who have 
been re-established or supported in their legal rights by the 
courts, when they were infringed upon, ought obviously to 
pay for this service.” 

The general principle advanced cannot be denied, but it 
has no application to the case under consideration. The 
due administration of justice is for the general advantage of 
society—it is the safeguard of all. He who enjoys in peace 
his property and his rights, is every moment indebted to the 
law for this enjoyment. On the other hand, the protection 
of the law is less effectual to him who is disturbed in his 
possessions, whether that disturbance arises from the obscu- 
rity of the law or the aggressions of others; he may ulti- 
mately be protected, but he will not the less be a sufferer. 
Without reckoning the disquietude, the troubles, which 
accompany a law suit, how great is the loss of time, the 
derangement of business, the inevitable expense incurred 
even under the most perfect systems of procedure. Can one 
compare these two conditions—the one of a full and tranquil 
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enjoyment of one’s rights, the other of a disturbed, preca- 
rious, and contested enjoyment—and draw from them the 
inference, that he who has the least should pay the taxes of 
him who reaps the most of the common benefit of the law. 
Were the principles of equity alone consulted, far from levy- 
ing extraordinary contributions from the honest litigant—the 
public, besides protecting him from unjust claims, owes him 
an indemnification, and the only objection to this indemnifi- 
cation (unfortunately a decisive one) is the danger of fraud- 
ulent and collusive suits. Justice bears the same relation to 
the civil condition of the citizen which military force does to 
external safety. The litigants are the forlorn hope of legal 
warfare. ‘l'’o make them pay the expenses of the adminis- 
tration of justice, in addition to all the burthens of a law 
suit, would be like compelling the inhabitants of the fron- 
tiers, in case of a hostile invasion, besides serving for nothing, 
to pay all the expenses of the war. 

The second argument in favor of taxes on litigation is 
drawn from “ their tendency to diminish the number of law 
suits,’ to employ the language ordinarily in use, from their 
tendency to repress the spirit of litigation. This argument, 
which has been more approved than the preceding, requires 
a more extended examination. The word, litigation, law 
suit, is used in two senses: in a neutral sense, it merely 
expresses the unexceptionable exercise of an essential right; 
in a bad sense, it implies a sort of abuse in the exercise of 
that right. In the first sense, taxes on litigation have never 
been recommended as a means of diminishing the number 
of suits; to avow such an intention would be neither more 
nor less than to announce a wish for the denial of justice. 
The word /aw suit, taken in its unfavorable acceptation, 
implies sometimes the idea of an unjust, and sometimes of a 
frivolous suit. "Those who speak of the great advantage of 
taxes to reduce the number of suits have these two sorts of 
suits particularly in view. All suits, bona fide as well as 
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mala fide suits, may, unquestionably, by means of taxation, 
be prevented. But does taxation prevent mala fide litiga- 
tion? Far from it. It rather encourages it. It is one 
weapon afforded to the fraudulent litigant. 

Take the case of a plaintiff who commences a suit which 
he knows to be unjust. If there were no expenses till the 
rendition of judgment, he would have but little advantage 
over his adversary ; he would be little tempted to commence 
a suit, the issue of which would be unfavorable; but the 
revenue law comes in to the aid of his malice and cupidity. 
Is he rich? A law suit is a luxury, which his fortune per- 
mits him to enjoy; he has chosen his victim; he stakes his 
superfluity against the poverty of the defendant; he can 
calculate the very moment when the defendant will be com- 
pelled to submit to his unjust claims, or to compromise his 
rights by a sacrifice of part. ‘The enjoyment, and perhaps 
the triumph of the oppressor—the desolation and ruin of 
the oppressed—such are the disastrous effects of these du- 
ties, in proportion to their number and amount. 

In relation to the mala fide defendant, if there were no 
legal expenses, he would, it is true, have motives to refuse 
a just demand, but the most powerful would cease to exist. 
In truth, what is it that renders his resistance obstinate? He 
knows the means of the plaintiff—that he cannot commence 
a suit without expense, and that he will hesitate a long time 
before leaping this barrier. ‘The suit is commenced, it con- 
tinues only by additional payments, the expenses redouble, 
the fraudulent defendant perceives that the energy of the 
attack diminishes—that his adversary gives signs of exhaus- 
tion; he is determined not to surrender; the besieger fails 
in ammunition; he will soon be compelled, though with 
right on his side, to beat a shameful retreat. 

Let one consider all the motives which induce an obstinate 
resistance on the part of the mala fide defendant—ill will, 
avarice, passion, the difficulty of meeting the demands 
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made, the hope of seeing the plaintiff run ashore through 
some defect of proof, the expectation of some lucky acci- 
and are 
not all these enough? Is it necessary to add a host of taxes 
to induce an unlucky plaintiff to abandon his rights ? 

Let no one imagine this a picture of the imagination. It 
is what is seen every day in the career of litigation. It is 
true, that independently of judicial taxation, the other ex- 
penses of a law suit tend to produce the same effect. But 
ought the legislator to aggravate the evil because he cannot 
entirely put an end to it? 





dent, as the death of the party, or his witnesses 


The other branch of suits to be lopped off are frivolous 
suits, suits for mere trifles. When one talks about an unjust 
suit, [ understand him; when he talks about frivolous suits, 
I know not what he means. Is the injury a trifling one in 
your view that you call it thus? It is not so in the eye of 
him who demands reparation for it. What right have you 
to place your opinion above his, to wish that he should 
think as you do? An injury, which is trifling to one indi- 
vidual, is a severe one for another. In appreciating an in- 
jury, you must take account of the danger of its example 
and its repetition. ‘There is no injury so slight, which, in- 
definitely multiplied, may not become intolerable. At what 
point should the protection of the law cease? If a man may 
fillip me at his pleasure, I am his slave. If he can pilfer 
from mea penny, he will, a penny at a time, at last find 
the bottom of my purse. In pecuniary causes, the smaller 
the sum in dispute, the less scrupulous are we to apply the 
term frivolous. But what is a large or a small sum? The 
term is relative to the circumstances of the party interested. 
The sum, in pounds, shillings and pence, proves nothing. 
The poor laborer who sues for a shilling demands what to 
him is necessary; the opulent landlord, who sues for his 
thousand pounds, demands what to him is mere superfluity. 

Suits considered frivolous, whether really so or not, do 
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not require factitious precautions to prevent them. Were 
law taxes entirely suppressed, there are other obstacles, 
other checks, which operate in the same way, and which, 
unfortunately, have too much strength. The fear of failure, 
of loss of time, of personal inconvenience, of unavoidable 
expenses, restrains but too many individuals, and induces 
them to suffer, in preference to resorting to the law for re- 
dress. This is particularly true in relation to the poorest 
classes of society. ‘Take those who live by their industry, 
talk to them of law suits and you frighten them ; their igno- 
rance increases the fear arising from the causes already in- 
dicated. hey resign themselves to losses, they submit to 
injustice, rather than commence a suit against a man of 
wealth and influence. In addition to all these difficulties, 
which deter men from litigation, is it necessary to add taxes, 
to advance which is always burthensome, and frequently 
impracticable ? 

In speaking of frivolous causes, I ought not to forget an 
observation, which has only to be presented to be appreci- 
ated. I will suppose the object litigated as unimportant as 
you can well conceive—but after all, the plaintiff has a just 
suit to commence—and if he be to blame in claiming his 
due, is not he much more in the fault who refuses it? If the 
claim be just why is it not satisfied? If it be just, but frivo- 
lous, why contest it? If you accuse the plaintiff with being 
litigious, what will you say of the defendant? If taxation 
be a restraint on suits which are blameworthy, is it not an 
encouragement to defences still more blameworthy? No 
one then can think that taxes are proper to prevent suits. 
They tend to multiply unjust, suits, those which specially 
ought to be prevented. In the hands of fraudulent litigants, 
they become the instruments of oppression and the means of 
success. 

If it were desirable to prevent mala fide suits, this offence 
must be treated like others, a distinction should be made be- 
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tween the innocent and guilty, and the different degrees of 
fault should be marked, so that rashness should not be mis- 
taken for malice; before punishment the offence should be 
clearly proved; and the expenses of the suit should not be 
payable till its conclusion. If one of the parties be alto- 
gether in fault, impose on him alone the whole expense of 
the suit. Proportion the expense to the different shades of 
blame ; thus every man who has knowingly commenced or 
prosecuted an unjust suit will know, that besides the loss of 
his cause, he will be liable to a pecuniary fine, either by 
way of recompense to the party injured, or by way of a tax 
on every act which has tended to prolong the process. 

Before closing this discussion, it is necessary to show more 
fully the causes which have procured for this species of tax- 
ation an approval so general, and an extension so consider- 
able in some states. ‘lhe two arguments adduced in their 
favor, the falsity of which has already been shown, have 
served less as a motive for their establishment than as a 
pretext for their justification. 

One cause which has contributed to their general adoption 
is, that they have been confounded with other taxes, which, 
being raised by stamp and registry duties, have all the merit 
which taxes can ever have. Some bear only on objects of 
luxury, as in dice or cards, and which one pays or not at 
his option ; others, which are imposed on contracts, though 
they are not strictly optional, yet at least no one is called to 
pay them, except at the time when he has the means of 
doing it. Stamp duties have this advantage, that they are 
difficult to be eluded. Nothing differs more widely in its 
results than taxation on law, and taxation on objects of lux- 
ury and on contracts. Mere superficial observers are deceived 
by a mere material resemblance. Stamp duties offer a good 
way of raising a revenue; taxes on judicial process are 
raised by means of stamp duties; therefore they are expe- 
dient, &c. &c. Another cause which has had much influ. 
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ence in the adoption of this mode of raising a revenue is, 
the little resistance there is on the part of the public. A 
duty which bears on one class alone, that a determined, well 
defined class, as, for instance, on domestics, on horses or 
carriages, excites immediately the attention and the clamor 
of those who are interested. The minister of finance knows 
that the law will be discussed, and that he will have to con- 
tend with a public opinion more or less powerful. ‘Taxes on 
law procedures are not liable to this inconvenience. Litigants 
do not form an united phalanx, they never make common 
cause, they ever have conflicting interests. hese taxes fall 
on an individual only occasionally; they are not feared in 
advance ; one foresees not the event of a suit; it comes unex- 
pectedly, like a thunder storm; besides, every thing which 
relates to a suit and its expenses is enveloped in a thick 
cloud. ‘There is, then, a ready acquiescence on the part of 
the public, the submission of ignorance and improvidence. 
The minister, who is never warned by the cries of the pub- 
lic, nor intimidated by a general resistance, gradually aug- 
ments a tax which is raised so easily, and borne with so 
little murmuring. ‘There may be among the richer classes 
a sort of instinct which induces them to favor these taxes. 
Their effect, we have seen, is to give the rich power over 
the poor ; I include under the word poor all those to whom 
the cost would operate as a hindrance. It would be too 
much to say, that the rich prefer these taxes that they may 
be unjust with impunity; but it is the weakness of human 
nature to love power, which, one having is generous enough 
to wish not to abuse. 

{ am very much deceived, or it has been proved that taxes 
on law procedure are the worst of all possible taxes; that in 
many cases they amount to a denial of justice, and in more 
to a contribution levied on distress; that they impose the 
burdens not on those who receive the most, but on those 
who receive the least benefit from the tribunals of the law; 
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and that far from tending to diminish the number of suits, 
they offer a direct encouragement to all mala fide litigants. 


J. A. 


ART. IV.—CODIFICATION AND REFORM OF THE LAW. 
No. 6. 


Tue system of pleading. As a science the system of plead- 
ing is perfect, and forms a splendid monument of the acute- 
ness and logical accuracy of the profession which established. 
it. If the questions which require the application of its rules, 
were such as involved only the discussions of the learned, on 
merely abstract points, few alterations could be required, and 
none would be here suggested. But the law and all its rules 
are formed for the benefit and convenience of suitors in court, 
and if any evils or inconveniences are found to attend the 
existing system, it ought to be modified for their advantage. 

A great objection then to the rules of pleading is, as we 
conceive, that they are too scientific. Originally almost all 
actions at the common law regarded real estate. Great 
precision was requisite in such actions, because of the arti- 
ficial rules affecting real property. ‘The cause of action 
was in general single in its nature, and admitted of great 
certainty and distinctness in the allegations, and the defence 
was not involved in complexity. If the pleadings therefore 
corresponded with the nature of the subject, they might be 
reduced to a system approaching to the certainty and preci- 
sion of mathematical science. But the simplicity of ancient 
times has become changed. ‘The transactions of life are 
more complicated. 'The causes of action are various, and 
the pleadings vary with the diversified circumstances of in- 
dividual cases. The singleness, precision, and scientific 
certainty, which belonged to pleadings in real actions, seem 
inapplicable therefore to cases attended with this complexity 
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of character. The great object of the rules of pleading is 
the fair investigation of the subject matter of actions, and 
so far as they are found not to be adapted to this end, they 
require amendment. Substantial advantage ought never to 
be sacrificed to the symmetry of an artificial system. 

Of the actions founded upon contract, the most important 
are debt and assumpsit. ‘The grand distinction between them 
is, that the action of debt is the proper remedy for the breach 
of engagements founded upon specialties, whilst the action 
of assumpsit is appropriated to promises of a lower grade. 
Notwithstanding the distinction which is preserved between 
these actions, it is apparent that they are founded on claims, 
which in character are not dissimilar. The difference is in 
the evidence adduced to support the actions. ‘The action of 
debt is supported by a promise in writing, attended by the 
formality of a seal, except when it is a concurrent remedy 
with assumpsit, an action which is sustained by evidence of 
a simple promise. In the defences in assumpsit and debt, 
there is no reason for any distinction. A difference however 
exists, which seems to depend wholly on the forms of plead- 
ing. In the action of assumpsit, various equitable defences 
are admitted, which cannot be made in the action of debt. 
Assumpsit is in truth an equitable action. The plaintiff 
recovers only that to which, ex @quo et bono, he is entitled. 
Although the plea of the general issue is a denial of the 
promise, almost any defence is allowed, which shows that 
at the time of the bringing of the action, there was not justly 
an indebtedness. In the action of debt this latitude is not 
allowed. ‘The inquiry relates to the original cause of action, 
and if this can be established, a recovery often is permitted, 
however inequitable the claim may be. There is no founda- 
tion for this other than what grows out of the rules of plead- 
ing, and the result is a perversion of justice. All defences to 
a claim, which are admissible in any form of action, show 
that the plaintiff is not in justice entitled to recover, and the 
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exclusion of the defence proves that the rules which require 
it are defective. In cases, where debt is the only remedy, 
every real defence ought to be admitted, because the debt 
evidenced by a specialty is not of a higher character than 
the debt which constitutes a simple contract; and, in cases 
where debt and assumpsit are concurrent remedies, there 
can be no good reason offered, why every equitable defence 
should not be allowed in one form of action, which is admis- 
sible in the other. It is true, that in debt a defence may be 
specially pleaded, but if any advantages are found to result 
from the practice in the action of assumpsit, why should 
they not be extended to claims of the same character in 
another action ? 

It has been a subject of controversy in England, whether 
a plaintiff may allege his gravamen as a breach of duty 
arising out of a contract; considering that breach of duty 
as tortious negligence, in certain cases, or whether the same 
circumstances are to be considered as forming a breach of 
contract. In the case of Govett v. Radnidge (3 East, 70,) 
it was decided that the court might allow it to be considered 
either way, according as the neglect of duty, or the breach 
of promise, is relied upon as the injury; and that the plain- 
tiff, according as the convenience of his case required, might 
frame his principal count in such a manner, as either to join 
a count in trover therewith, if he have another cause of ac- 
tion, other than the action of assumpsit; or to join with the 
assumpsit the common counts, if he have another cause of 
action to which they are applicable. But in the case of 
Powell v. Layton, (2 New Rep. 365), the case of Govett v. 
Radnidge was overruled by the court of common pleas,—as 
well as in the case of Max v. Roberts e¢ al. (2 New Rep. 
454), and the question may still be considered as unsettled. 
The court of common pleas regarded the contract and not 
the tort as the foundation of the action, in all cases arising 
out of contract. Whichever may be regarded as the better 
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opinion, it would seem to be manifest, that the decision first 
above mentioned, which gives an election to proceed for the 
breach of an express contract, either in assumpsit or in case, 
is more beneficial to the plaintiff. 

It is only by a sort of legal fiction, that such an action is 
treated as an action on the case. Serjeant Bailey, in Powell 
v. Layton, who argued in support of the action in that case, 
said, ‘‘ there are fwo kinds of actions of assumpsit, one which 
confines itself to the contract only and makes the breach of 
the contract the ground of complaint, the other that which 
founds itself upon the carelessness and breach of duty of 
the defendant.’’ Such indeed is the character of all actions 
founded upon contract; the breach of contract may always 
be considered a violation of duty, and the failure of perform- 
ance, a tort. ‘The reasons, therefore, which are urged in 
Govett v. Radnidge for supporting an action framed in tort, 
though founded on contract, and for permitting a count in 
trover to be joined, apply equally to all breaches of con- 
tract. Lord Ellenborough considered it an object to avoid 
pleas in abatement, for not joining other joint contractors, 
as every new defendant, who may be successively brought 
forward and disclosed by successive pleas in abatement, may 
in his turn plead that there are still other parties to the con- 
tract, who ought to be and have not been joined as defend- 
ants, and thus open a door to endless vexation and expense, 
as against the plaintiff, in successive stages of unprofitable 
delay. His lordship had no doubt of the inconvenience of 
opening a door to these pleas in abatement, in all cases, 
which may in any possible respect be considered as origi- 
nating in contract, express or implied, though the question 
in that case regarded rather the established and recognised 
practice in courts of law, and the court decided that the ac- 
quittal of one defendant in that action did not affect the right 
of the plaintiff, to have his judgment as against the defend- 
ant, against whom the verdict had been obtained. In the 
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ease of Weall v. King et al. (12 East, 452), the question 
having been much discussed in the common pleas, in the 
mean time, in the cases mentioned above, lord Ellenborough 
seemed to decline deciding the case by reference to cases of 
doubtful authority, but said the plaintiff must fail, because, 
although a tort was alleged to have been committed in a 
joint sale, the proof of the contract did not correspond with 
the description of it in all its material parts, and that the 
allegation of a joint contract was essentially necessary to 
support any action whether in assumpsit or tort, where the 
statement of a contract became necessary to be made. The 
authority therefore of the case of Govett v. Radnidge may 
be considered as somewhat shaken; still it cannot be denied, 
that the rule laid down in that case is one of greater con- 
venience than a rule which admits of a plea in abatement 
for the omission of a party who may have jointly contracted. 
if this would be a convenient practice, in actions which ad- 
mit of being framed as for a violation of duty, or for a breach 
of contract, why is not the same true of all actions of assump- 
sit; for, after all, an action founded upon contract, though 
laid in tort, is but a species of assumpsit, and any breach of 
contract may be described as tortious. ‘The right of a party 
ought not to be affected by forms of action. If the ends of 
justice may be promoted, by ousting the plaintiff of his plea 
in abatement, in one case, the like advantage must result 
from a general extension of the practice. It is believed, that 
no evils would attend the change, and that some inconve- 
niences would be avoided. 

If an action of assumpsit is made to conclude as if found- 
ed on a tort, (a fiction in point of form, which would cer- 
tainly seem as proper in all cases as in Govett v. Radnidge), 
then a count in trover and also counts in case might be join- 
ed. ‘There are cases, in which it would be desirable to de- 
clare also in trover, as well as for a breach of contract, where 
it is uncertain whether a contract can be proved, and the tort 
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may amount toa conversion. In some cases, also, an advan- 
tage may arise from adding a count in case in an action of 
assumpsit; as, for example, when it may be uncertain 
whether a contract of warranty can be proved, or whether 
the action may depend upon circumstances of deceit and 
fraud. 

The rule for deciding whether two counts can be joined, is 
by considering whether the same judgment can be given on 
both, and the same plea pleaded. ‘This is a mere consider- 
ation of form, and if convenience requires it, it is better to 
change the forms of pleading, than to permit them to em- 
barrass justice. 

In the action of detinue, debt may be joined, though in 
these actions the pleas are different, and the judgment also 
varies. This joinder is allowed because the practice is sanc- 
tioned in the Registrum Brevium; but the practice shows 
that a departure is sometimes allowed from the general rule 
mentioned ; and since the rule on the subject of double plead- 
ing has been changed by statute, the rule respecting joinder 
of actions seems of less importance. In a former number, 
we suggested the propriety of providing by statute, for the 
joining in the same action counts in trespass and in trespass 
on the case. This seemed preferable to the provisions of the 
New York revised statute, on the same subject, which indeed 
substitutes the action of trespass for the action on the case, 
and thus in effect abolishes the distinctive qualities of the 
latter form of action. ‘This would seem to be inexpedient, 
because the mischief regarded may be fully provided for by 
the joinder of the counts, and the action of trespass is not 
adapted to the description of wrongs, to which the action of 
trespass on the case is applicable. 

If counts in trespass and case are permitted to be joined, 
it is manifest that the same rules ought to be established for 
each form of action, because, although the plea of the gen- 
eral issue is the same in both, yet in other respects, as was 
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held by lord Mansfield in Bird v. Randall (3 Bur. 1353), 
there is an essential difference between them. ‘The former 
are actions s¢ricti juris, and therefore a former recovery, re- 
lease, or satisfaction cannot be given in evidence, but must 
be pleaded ; but in an action on the case, which is in the 
nature of a bill in equity, a former recovery, release, or satis- 
faction need not be pleaded, but may be given in evidence; 
and whatever may in equity and conscience preclude the 
plaintiff from recovering, may in case be given in evidence 
by the defendant. In trespass, where the act would at com- 
mon law, prima facie, appear to be a trespass, any matter 
of justification or excuse, or any thing done by virtue of a 
warrant or authority, must in general be specially pleaded. 

By a late act of the legislature of the state of Connecticut 
(May 1836), it is provided, that ‘‘one or more counts in 
trespass on the case, founded in tort, may be joined with one 
or more counts in trespass, in the same declaration, when all 
of such counts are for the same cause of action;” but no 
provision is made for a uniformity of pleading to these dif- 
ferent counts, and even when all the counts are for the same 
cause of action, the general issue may be pleaded to those 
counts which declare ior trespass on the case, whilst it may 
be necessary to plead the same matter specially to the counts 
in trespass. Great confusion may be the consequence of this 
inconsistency. ‘The statute of limitations also requires an 
action of trespass on the case to be brought within six years 
after the right of action shall accrue, but the action of tres- 
pass is confined to three years. For the same matter, there- 
fore, stated with the slight characteristic differences of these 
actions, the same plea is not sufficient, and the cause of ac- 
tion may be barred by the statute in one count, though the 
bar does not apply to the other count. It may happen, 
therefore, that the evidence is not sufficient to support the 
count in trespass on the case, but proves a direct and imme- 
diate injury ; and yet there can be no recovery, because the 
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count in trespass is barred. This has often happened in 
doubtful cases, where the character of the evidence was 
uncertain, and the amendatory statute alluded to fails to 
apply an adequate remedy. ‘The object of the statute was 
to provide for cases of doubt, when it was uncertain whether 
the cause of action fell within the limits of ¢respass or case. 
To admit of different rules of pleading, and different times 
of limitation, in actions thus united, is manifestly absurd. 

Venue. 'The distinction, which is made between transi- 
tory and local actions, seems of little importance, since the 
jury are no longer required to come from the vicinage. In 
some cases, there may be two or more actions in effect for 
the same injury, the one local and the other transitory, as 
in debt for rent, and covenant for rent. Debt by the assignee 
or devisee of the lessor against the lessee is local, and must 
be laid in the county where the estate lies; in covenant at 
the suit of the same parties, upon an express covenant for 
the payment of rent, &c., the venue is transitory. It is un- 
reasonable, that the form of action merely should vary the 
place for trial of the cause of action. 

Ejectment. Almost all the ancient actions relating to real 
property have yielded to the modern remedy of the action of 
ejectment. There are certain inconveniences attending this 
action, some of which might be removed by judicious legis- 
lation. The machinery of the proceedings is certainly un- 
necessary, especially in this country, where estates in real 
property are not embarrassed with complicated interests as 
in England, and it was absurd to copy the useless forms from 
the English system. The use of fictitions names, instead of 
bringing the action in the name of the real parties to the 
suit is sometimes attended with mischief. In England, it 
has been decided, that the lessor of the plaintiff cannot re- 
lease the action; Bayley, J., saying, ‘‘ that as regards the 
record, we must consider John Doe as the real party ;”” Doe 
v. Brewer (4 M. & S. 302). The law has however been 
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differently held in New York (2 Wend. 541) ; but the death 
of a lessor does not abate the suit; Frier v. Jackson (8 
Johns. Rep. 495). 'The operation of the consent rule has 
not been found sufficient in all cases for the purposes of the 
action ; defendants having, in many instances, after the title 
has been established, put the plaintiff to give evidence, that 
defendant was in possession at the time of the ejectment 
brought. ‘This was provided for by a rule of court, (4 B. 
& A. 196), in the several courts, as being contrary to the 
true spirit of the consent rule. But, in truth, the whole 
machinery of the action is entirely unnecessary, and in sev- 
eral of the states, the proceedings in ejectment have been 
greatly simplified, and in New York all the fictitious parts 
of the action have been abolished. ‘The action is brought 
in the name of the parties actually interested ; and, without 
the formality of confessing lease, entry and ouster, the right 
of possession is tried. 

In the case of Lade v. Holford (Bull. N. P. 110), lord 
Mansfield declared, that he and many of the judges had 
resolved never to suffer a plaintiff in ejectment to be non- 
suited by a term standing out in his own trustee, or a satis- 
fied term set up by a mortgagor against a mortgagee; but 
that he would direct the jury to presume it surrendered. 
Lord Mansfield’s meaning probably was, that a plaintiff in 
ejectment may recover on an equitable title ; but it was sub- 
sequently held, that the party who is not clothed with the 
legal estate cannot prevail in a court of law; (7 T. R. 49; 
8 'T. R. 122); and in Shewen v. Wroot (5 East, 138), lord 
Ellenborough said: ‘ As to the doctrine that the legal estate 
cannot be set up at law by a trustee against his cestui que 
trust, that has been long repudiated.” By the operation of 
this rule, courts are precluded from an inquiry into the real 
justice of the case, unless the jury may be authorized to 
presume a surrender or conveyance of the legal estate ; but, 
in ene case, between the mortgagor and mortgagee, by the 
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statute of 7 Geo. 2, c. 20, $1, an equitable inquiry is ad- 
mitted into the relations of the parties, and it may certainly 
in all cases be allowed with equal safety. In Pennsylvania, 
it is understood that a plaintiff in ejectment may recover 
upon an equitable title; 3 Dall. 425. Where the proceed- 
ings still correspond in form and in substance to the English 
action of ejectment, a strict conformity to its rules may be 
necessary ; but where the inquiry, untrammeled by technical 
rules, relates merely to the actual right, it is believed that 
the equitable right ought to be established. 

An evil attending the action of ejectment is, that in most 
of the states it does not definitively settle the title, nor is it 
a bar to another action; so that to obtain a conclusion of 
endless controversy, the interposition of a court of chancery 
is necessary. ‘This is a great evil, and it results merely 
from the technical rules applied to the form of action. 
Another inconvenience is the necessity of bringing a new 
action for a recovery of the mesne profits, after a recovery 
in the action of ejectment; this is more remarkable as in 
the action of ejectment, there is a recovery of nominal dam- 
ages. ‘The action of ejectment does not furnish an adequate 
remedy for the invasion of estates in land. It regards only 
the possessory title, and does not conclusively establish the 
right of property. It was originally introduced to avoid the 
difficulties attending the real actions in use in England. 
These were found not to be adapted to the complex interests 
which had grown up in this species of property. The action 
of ejectment had at least the advantage of simplicity. The 
writ of right, the highest writ in the law, lay for an estate 
in fee simple, and not for any less estate. 'There were 
others in the nature of writs of right, as the writ of formedon 
and some others. 

If these writs of right were divested of every thing which 
tended to embarrass their use, and if the plaintiff were per- 
mitted to recover according to his title whatever that might 














1839. | Codification and Reform of the Law. 315 


be, provided he had shown a better right than the defend- 
ant, it is believed that a recurrence to them would be at- 
tended with advantage; but the forms of action ought to 
be adapted to every variety of estate and title. 

Formerly, when estates passed by feoffment, a recovery in 
a writ of right was regarded as equivalent to a feoflment. 
The various modifications of title which are created by 
grant were unknown. Instead of adapting the actions to 
the changes of the system, their use has been almost entirely 
abandoned. 

We are inclined to believe that the substitution of the 
action on the case, in the place of the ancient forms of 
actions for injuries to real property, has been attended with 
injurious results. There are certainly conveniences in this 
action, but they are attained by breaking down the sound 
and logical rules which regulated those actions. The ac- 
tion of waste, for example, must be brought against tenant 
by the curtesy, tenant in dower, tenant for life, years, &c., 
for the waste done by a stranger, and these must take their 
remedy over; Co. Lit. 54,a. ‘The action cannot be brought 
directly by the reversioner against the stranger. He can 
only proceed against the tenant in possession. ‘This rule, ex- 
cept in the case of tenant by the curtesy and tenant in dower, 
is founded upon the privity of contract existing between the 
reversioner and the tenant. Where the liability of the ten- 
ant depends upon contract, until the contract is produced, 
the presumption is that the tenant is without impeachment 
of waste. The liability of the stranger to the reversioner is 
not greater than that of the tenant, for if the tenant is with- 
out impeachment of waste, the tenant alone has an action 
against the stranger. It was a wise provision of the law 
which required the action of waste to be brought against the 
tenant. But in thecase of Attersoll v. Stevens (1 'T'aunton’s 
Rep. 183), the court of common pleas recognised the pro- 
priety of an action on the case in the nature of waste by 
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the reversioner against a stranger; and such an action was 
sustained in the case of Randall v. Cleaveland (6 Conn. 
Rep. 328). The same doctrine is laid down by Chitty, 
(Pleadings, vol. i. 142; vol. ii. 345, in note), but he is by 
no means supported by the authorities which he cites. In 
the cases alluded to above, the courts seem to have disre- 
garded the true principle, which confined the action of the 
reversioner to the tenant; they consider the rule as merely 
technical, and as applying to the action of waste as a matter 
of form and not to the cause of action. The grant of an 
estate for life or years, gives prima facie to the tenant the 
absolute control of the subject, and as consequent thereto 
the right to commit waste, except maliciously ; and if this 
right of the tenant is restrained by a provision inserted in 
the grant, this provision has the effect of a contract between 
the parties, which may be enforced or waved at the election 
of him for whose benefit it was made, and with which 
strangers have no concern. The effect of this contract is 
to protect the reversioner against the invasions of a stranger, 
as well as against the tortious acts of the tenant. 

The effect of the contract is not to give the reversioner 
any rights against a stranger, because no actual interest is 
reserved, (such as exists when some part of the subject de- 
mised is reserved), and the stranger is liable only to the 
tenant. The propriety of this rule is manifest. The policy 
of the law is to avoid a multiplicity of actions, and, therefore, 
the party doing the injury is not made liable to two actions, 
to the tenant, and also to the reversioner. 

If such an action were sustained, by the reversioner 
against a stranger, if the tenant were without impeachment 
of waste, so that the plaintiff had sustained no injury, and 
the defendant was liable only to the tenant as a trespasser, 
still, not being privy to the contract he could not plead the 
rights of the tenant, and he would be unjustly subjected to 
the action. Neither could the defendant in such a case plead 
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a discharge of the tenant, a former verdict for the full amount 
of the injury recovered of the tenant, nor any other defence 
founded on privity. 

In an action by the tenant against the trespasser, the 
defendant would have no claim to be recouped in damages, 
because of his liability to the reversioner, so that the de- 
fendant might be in effect twice subjected for the same 
cause of action. 

Tenants by the curtesy and tenants in dower come in by 
act of law, and not by act of the parties; and, therefore, 
there is no privity of contract between such tenants and the 
heir ; still there is privity between them. ‘The heir recovers 
of the tenant in an action of waste, for waste done by a 
stranger, and the tenant has hisremedy over. ‘The relations 
of the parties are analogous to those of bailor and bailee of 
goods; the bailee may support an action, for an injury to 
the goods, and the bailor can bring no action, unless he has 
the right of immediate possession. It is true, that an action 
on the case was always sustained by the reversioner for 
certain injuries to his reversionary interest, but never, we 
believe, whilst the action of waste was in use, in cases 
where the tenant was liable in that action for the same 
injury. ‘The actions which were supported were for conse- 
quential injuries. 

But the late decisions, and the authority of Chitty, have 
overthrown these reasonable distinctions, and the action on 
the case in the nature of waste, which the reversioner may 
bring in all cases against a stranger, will enable him to re- 
cover, even although his tenant may be without impeach- 
ment of waste and therefore not liable. 

It is apprehended, that some mischief will be found to 
result from this laxity of practice, which may be properly 
remedied by a recurrence to the restrictions and rules of the 
ancient form of action. 

Writ of Nwisance. In the state of New York, the writ 
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of nuisance and some parts of the action of waste are the 
only real actions, which are retained by the Revised Sta- 
tutes; all other real actions known to the common law are 
abolished. ‘The action on the case to recover damages for 
a nuisance is a very inadequate remedy for this injury. It 
provides a satisfaction, but does not remove the nuisance. 
Two other actions were therefore provided ; the assize of 
nuisance, and the writ of quod permittat prosternere, which 
give a satisfaction in damages, and remove the cause itself. 

There is one inconvenience attending the use of these two 
actions, that the freehold must be in the plaintiff and defend- 
ant respectively, whereas the action on the case is main- 
tainable by one that has possession. In other respects, these 
actions are preferable to the action on the case; and, it is 
believed, it would be desirable to extend these remedies to 
the lessee for years and to other cases, where an action on 
the case is now admitted. 

The action ought also to be allowed against the alienee of 
the party who first did the injury, as well as the wrong- 
doer, and also for the alienee of the party first injured. 
These two actions of nuisance were in the nature of writs 
of right, and were therefore confined to the tenant of the 
freehold; but an adequate remedy ought to be provided, for 
all parties injured by a nuisance, however limited their 
estate may be; and, ordinarily, the only sufficient remedy 
is an abatement of the nuisance. ‘The estate of the plaintiff 
should be stated, as it actually exists in him, and the de- 
fendant will only be concluded to that extent. 

When'the injury affects the reversionary interest, and not 
the lesser estate, the action ought to be brought by him who 
has the freehold. 

In these actions, the plaintiff ought to be permitted to 
proceed against the wrong-doer, though his estate may be 
Jess than a freehold. 

Detinue and Replevin. It has been generally understood 
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and stated as the law, that the action of detinue could not 
be supported, if the defendant took the goods tortiously, (3 
Bl. Comm. 152), and that replevin can never be sustained 
when the original taking may have been justifiable. The 
action of detinue has gone very much out of use, because 
the wager of law was once in practice, and replevin and 
trover have been substituted as remedies. 

In the case of Badger v. Phinney (15 Mass. Rep. 359), 
and in the case of Baker et al. v. Fales (16 Mass. Rep. 147), 
it was decided that an action of replevin might be supported 
for a wrongful detention of the plaintiffs goods, although 
the original taking was not tortious. ‘These cases are op- 
posed to the case of Gardner v. Campbell (15 Johns. Rep. 
401), in which it was decided, that replevin would not lie 
against an officer who had taken goods on an execution, 
but who afterwards received the full amount of the same 
with all charges, and then refused to deliver them to the 
debtor. 

In most of the English books, it has rather been assumed 
than asserted, that the action of replevin lies only when 
the taking is tortious, and the question has not perhaps been 
directly decided in England. It appears from the remarks 
of lord Redesdale (1 Scho. & Lef. 324), that replevin was 
in use in Ireland in cases where no taking was suggested, 
and his lordship regarded the abuse of the process of reple- 
vin, as a crying grievance in that country. 

The only authority of much weight which was cited by 
the court, in Baker v. Fales, is Fitzherbert’s N. B. 69. “If 
a man take cattle damage feasant, and the other tender suffi- 
cient amends, and he refuses to deliver them back; if he 
sue replevin, he shall recover damages only for the deten- 
tion and not for the taking, for that was lawful.” This is 
probably the only instance in which replevin lies in Eng- 
land where the original taking was not tortious. The true 
distinction is founded upon the right of possession, and 
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this principle embraces the supposed exception. When the 
plaintiff in replevin asserts that the property was taken 
unlawfully out of his possession, it appears from his decla- 
ration, that he has the right of possession, but when the 
plaintiff alleges that the defendant became possessed by vir- 
tue of a contract, and detains the property unlawfully, the 
right of property is prima facie in the defendant, because 
it is a rule of law that the first evidence of property is pos- 
session, and that when the right of property is invaded, the 
onus probandi is thrown upon the party who is out of pos- 
session. If, in the former case, the allegation of the unlaw- 
ful taking is true, the defendant has by his unlawful act 
reversed the rule of presumption, and therefore the law, 
which will not permit a party to take advantage of his own 
wrong, has provided the process of replevin, to reinstate the 
party, who was unjustly deprived of possession. In the 
case stated in Fitzherbert, the distress is made by authority 
of law, and on the tender of amends, the right of detention 
ceases, and the plaintiff’s right of possession revives. If 
the law will not permit the party to take advantage of his 
own unlawful act, and restores possession to him who has 
the right, @ fortiori it will restrain him from taking an 
unjust advantage of authority or process of law. In such 
a case possession furnishes no presumption of title. It ap- 
pears that the plaintiff's possession has been invaded, and 
for a cause which though originally justifiable has ceased 
to exist. It is apparent, then, that the true reason of the 
rule is the presumption resulting from lawful possession. 

It is true, as observed by the court in Baker v. Fales, 
that the plaintiff in replevin can always set forth a sufficient 
cause of action; and, upon giving the security required by 
law, he has a right to have the goods delivered to him ; but 
an abuse of the process of the court is always punishable, 
if the security given is not an adequate protection, and the 
danger of abuse furnishes no reason for sustaining the pro- 
cess, when an insufficient cause of action is stated. 
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The effect of the rule established in Massachusetts is to 
take the property from him who is in lawful possession, and, 
when the defendant claims the right of property, to transfer 
the burden of proof from the plaintiff to the defendant. 
The defendant in replevin may plead property in himself, 
or in a stranger, either in abatement, or in bar, but he is 
compelled to support his plea by evidence, and cannot rely 
upon the presumption resulting from possession. ‘This was 
not contemplated by the court, but the consequence is inevi- 
table, unless the course of proceedings in replevin is entirely 
changed. 

The object which the court desired to attain was the 
restoration of the specific goods unlawfully detained, and 
not to change the rules of evidence respecting the right of 
property. 

The decision of the court subverts all established rules 
and all true principle. 'The restoration of the goods to the 
claimant proceeds upon an assumption of the very right 
which it is their duty to try. 

The remedies established by the common law are in the 
main adapted to the rights of the parties, and correspond 
with the rules of property and of evidence. ‘The action of 
replevin restores the possession to the party who has the 
right, and who has been unlawfully deprived of it. The 
action of detinue provides an adequate remedy for the party 
who has not prima facie the right of possession, by a judg- 
ment for the goods specifically, after the right is established, 
In either case, after a final decision of the right of property, 
it is possible that the goods may be eloigned, so that the 
party may be compelled to accept a pecuniary satisfaction. 

The action of detinue, however, might be rendered a more 
effectual remedy, if the judgment rendered was for the goods 
specifically ; and not a judgment, which, at the election of 
the defendant, allowed him to keep the goods, if he chose 
to pay their value; the judgment certainly ought to be such 
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as will enable the sheriff to restore the specific goods. The 
doctrine established in the case of Baker v. Fales prevails 
also in the state of Maine (4 Greenleaf, 315); and has 
long been acted upon in the state of Pennsylvania (1 
Dall. 157). In many of the states, the question may be 
considered an unsettled one; and, it is therefore peculiarly 
proper for legislative settlement. In the state of New York, 
notwithstanding the true principle has always been fol- 
lowed, chief justice Savage seems to regret, in Marshall v. 
Davis (1 Wend. 114), that he was not at liberty to follow 
the Massachusetts doctrine. 

It is probably supposed, that this doctrine, even if incon- 
sistent with what may be considered arbitrary and technical 
rules, has established a more convenient and equitable prac- 
tice; but this is a misapprehension. ‘These rules are 
founded upon the right, which the party in possession has 
to retain possession, until the right of property is decided 
against him. ‘The new doctrine not only gives the posses- 
sion to the claimant; but deprives the party who was in 
possession of the benefit of the presumptive evidence result- 
ing from apparent, undisturbed, possession. Even if the 
court should allow the party the benefit of the presumption, 
when the action is founded upon a taking which is not tor- 
tious, still to give the plaintiff the benefit of possession, 
between the bringing of the action and the rendition of 
judgment, when the prima facie presumption is unfavora- 
ble to his claim, is indeed strangely anomalous. 

If, however, this principle is adopted generally, the sub- 
ject, it is believed, should be regulated by statute, and the 
pleadings especially be made conformable to this innova- 
tion in practice. Non cepit is clearly not a sufficient plea 
of the general issue, except when the original taking is 
wrongful. 

Pleas in General. It is believed that great advantage has 
resulted from the change in the rules of pleading, which 
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allows so many defences, which deny the right of recovery, 
and which were formerly specially pleaded, to be given in 
evidence under the plea of the general issue. By requiring 
notice of special matter, the danger of surprise is avoided, 
and all the benefits of a special plea are attained, without 
entangling justice in the net of form. The liberality of 
practice in this respect is peculiar in the action of assumpsit. 
Its propriety has been doubted, and it has been thought 
irregular, that under the general issue, which in terms only 
denies a valid contract, the defendant should be permitted 
to avail himself of a ground of defence, which admits a 
valid contract, but insists that it has been performed, or 
that there is an excuse for the non-performance of it, or that 
it has been discharged. No evil has however been found to 
result, and it may be desirable to permit all defences thus 
to be given in evidence, under the general issue in assump- 
sit, such as a tender, a set-off, and the statute of limitations, 
and that the plaintiff became an alien enemy after the con- 
tract was made. 

It may here be suggested, whether it would not be advis- 
able, in all cases, where this practice is admissible, also to 
restrain the right of the defendant of pleading at his option 
any matter specially. It is said by writers on the subject 
of pleading, that it is in general advisable to plead infancy 
specially, in assumpsit, because the plaintiff will thereby be 
compelled to reply only one of several answers which he 
might have to the defence. It is undoubtedly advisable for 
the defendant thus to plead, because it shuts out the plain- 
tiff from establishing his case, by answering this defence as 
fully as he might do under the general issue ; but is not this 
advantage secured to the defendant, by obstructing the 
course of justice? Would it not be better to permit a free 
and full inquiry into every fact relating to the point in con- 
troversy, which might tend to establish the right of either 
party ? 
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It is believed, that it would be equally beneficial to permit 
all defences to be introduced under the general issue in other 
forms of action than assumpsit, under proper regulations. 

Replications. 'The statute of 4 Ann. c. 16, did not change 
the rule on the subject of duplicity in replications. They 
must not contain two answers to the same plea. The prin- 
cipal reason assigned for this is, that if two issues were per- 
mitted to be joined upon two several traverses on the plain- 
tiffs replication, and one should be found for the plaintiff, 
and the other for the defendant, the court would not know 
for whom to give judgment, whether for the plaintiff or the 
defendant. ‘This argument can have no weight when each 
replication constitutes a sufficient answer to the plea; for, if 
either issue is found for the plaintiff, judgment must be ren- 
dered in his favor. S. F. D. 
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Reports of Cases adjudged in the Supreme Court of the 
Province of New Brunswick, commencing in Hilary Term, 
1835. By Georce F. 8. Berton, Barrister at Law. 
Fredericton. John Simpson. 1835. Pp. 204. 


Tue decisions of the highest judicial courts in the British 
North American provinces, do not seem to have been esti- 
mated by the profession there, at their fair value, since so 
little care has been taken for their preservation. No one 
will pretend that they were not worth the pains. The sys- 
tems of colonial government have long been settled; the 
general outlines of colonial jurisprudence have been traced 
by authority ; and the benches filled with able judges, whose 
labors have been bestowed for more than half a century, in 
the exposition of general as well as local law; yet the benefit 
of their judgments is, for the most part, still confined to the 
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few who are so fortunate as to possess manuscript notes of 
them. ‘This is a common misfortune to the profession ; but 
must be peculiarly such to colonial lawyers, and especially 
to the bar of Lower Canada, whose system of jurisprudence, 
however symmetrical, is still but a beautiful mosaic of Eng- 
lish and French, civil, canon, and common law. Our breth- 
ren of Louisiana, under a similar system, are exempted from 
this calamity, by the early care of Judge Martin. We are 
not aware that any decisions of the court of king’s bench in 
Lower Canada have been published, except some of those in 
the district of Quebec, by Judge Pyke and Mr. Stuart; the 
former being a pamphlet of some eighty pages, published in 
1811; and the other a single octavo of select cases, decided 
between the years 1810 and 1835. Both derive their chief 
interest from the learned judgments of that enlightened and 
accomplished jurist, chief justice Sewell, who has thus reared 
for himself a monument of imperishable fame. . Among the 
cases reported by Mr. Pyke, our attention has been particu- 
larly drawn to that of Forbes v. Atkinson, as containing 
a masterly exposition of the science of pleading peculiar 
to the law of Canada; and at the same time a most lucid 
development of the great principles of this branch of the 
law of remedy, common to all civilized nations. 

The multiplicity of books of reports is generally regarded 
as an evil, and felt as a burden on the profession. 'T'o some 
extent it is so; but it is an evil not without its redeeming 
circumstances. It serves to make us acquainted with the 
systems of our neighbors; it renders the intercourse of jurists 
and legislators more frequent and intimate; and operates, 
with the increased intimacies of trade and travel, both to 
render uniformity of laws and customs among contiguous 
states, more interesting and desirable, and at the same time 
to promote it. The great principles, indeed, of the juris- 
prudence of all civilized nations are, like the features of men, 
essentially the same. The code of the laws of intercourse 
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and traffic among men is enlarging itself on all sides, as 
that intercourse increases ; and the process is rapidly going 
on, by which nations are gathered into a common family. 
The systems of their laws are, pari passu, becoming one ; 
elaborated, expounded, watched over, by the unceasing vigi- 
lance and untiring labors of all living jurists; and the deci- 
sions of respectable tribunals in other sovereignties, though 
not authoritative and binding, are yet allowed to be read, at 
this day, in all the courts, it is believed, of the old continent, 
as well as in England and America, as important aids in the 
administration of justice. The code thus formed may be 
likened to public opinion, defined by Mr. Lieber, with his 
peculiar precision and completeness, as “‘ the general senti- 
ment of the community, made up of individual opinions, 
modified by one another.” (Pol. Ethics, p. 257.) Of the law 
merchant, indeed, received as it is, as the common law of 
the mercantile world, every judge may be said to be an 
authorized expositor ; and what is true there is daily becom- 
ing so in all other branches of unwritten law, not of mere 
local application. 

In this view, as well as for its direct influence on the 
judges themselves, the publication of judicial decisions is 
desirable. And though the learned judges of the Canadas 
and New Brunswick have not, hitherto, and in this mode, 
yielded their just contributions to the common stock of 
legal science, yet the late publications afford promise that 
it will hereafter be duly, and we may add, most liberally 
paid. 

Mr. Berton, of whose work a brief notice was given in our 
last April number, seems to have commenced his reports in 
Hilary Term, 1835, as a private enterprise, but with the 
approbation of the judges. It was not till 6 W. 4 (March 
8, 1836), that an act was passed to provide for reporting and 
publishing the decisions of the supreme court of the pro- 
vince ; under which statute Mr. Berton was appointed to 
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the office of reporter; and by which he is required to obtain 
‘true and authentic reports of such opinions, decisions and 
judgments ;” and to ‘‘ publish not less than two hundred 
copies of the same in pamphlets, after each term of the said 
court.” ‘The work before us is his first publication under 
this act; and contains the cases of Hilary and Trinity 
Terms, 6 W. 4; to which the author has prefixed the cases 
decided during the preceding year. It is to be regretted, that 
to these latter cases he has prefixed no marginal abstracts 
of the points decided ; an annoying departure from all mod- 
em usage, for which, as he has in the subsequent cases 
evinced so much ready talent in abstracting the elements of 
the decision, we are utterly at a loss to account. The only 
atonement we are willing to receive for the omission, is the 
insertion of a full and perfect note of each point adjudicated, 
in the table of contents at the end of the volume, when com- 
pleted. ‘There is another inconvenient peculiarity, in the 
omission to insert the names of the cases, either in the side 
margin, or at the top of the page, agreeably to the practice 
of all modern reporters; an insertion which would have cost 
little or nothing, and would have saved much time and 
trouble in consulting the book. We take these two excep- 
tions to the work, the more readily, seeing that, in all other 
respects, it is omni exceptione major. 

In regard to the decisions themselves, in point of the re- 
search and learning displayed, as well as in the disposition 
evinced in the court to maintain settled principles of law and 
at the same time to adapt them, in all practicable ways, to 
the exigencies of modern society, they certainly bear a fa- 
vorable comparison with those in many books of higher pre- 
tension. ‘The case of Wilt v. Jardine, respecting the opera- 
tion of the provincial statute regulating conveyances of 
land, which is substantially similar to those of most of the 
United States ; and that of Hannington v. M’Fadden, upon 
the question whether the statutes of uses and of inrollments, 
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27 H. 8, extended to the American provinces, are particu- 
larly interesting to American lawyers. 

The only one, in which we feel inclined to express our 
dissent from the opinion of the learned court, is that of Read 
v. Smith et al.;—not, however, wpon the point directly in 
judgment; but upon an ulterior question, upon which an 
opinion does not seem to have been demanded by the state 
of the pleadings. ‘The action was trespass quare clausum 
fregit, brought by the owner of a meadow, for casting tim- 
ber logs upon his close, and with oxen, &c. tearing up and 
subverting his soil. The defendants pleaded in justification, 
that Smith was the owner of certain timber in the Nepisighit 
river, which was floating to market, when the river rising 
by a sudden flood, the timber, against his will, and to his 
great damage, was driven by the wind and current upon 
the plaintiff’s meadow, and there left by the receding waters, 
without the power of the owner of the timber to prevent it; 
and that being under the most urgent necessity of taking 
the timber to market in order to fulfil his engagements, and 
having no other means so to do, and knowing that it would 
more injure the plaintiff's land by remaining there, than in 
the removal, he, with the requisite teams, and with the least 
possible damage, entered and removed the timber. The 
question was raised by a general demurrer to this plea; and 
the court adjudged the plea bad, because it did not exonerate 
the defendants from all fault, by showing that they had used 
their best endeavors to prevent the timber from coming on 
the plaintiff's land. And this judgment is most satisfac- 
torily sustained, by the reasons given by the learned judges. 
‘But the opinion which they further intimate, and which the 
reporter has deemed sufficiently deliberate to be placed at 
the head of the case under a semble, is, that an entry and 
removal of the timber, under such circumstances, could not 
be justified by any averment of care and diligence on the 
part of the owner to prevent it from resting on the plaintiff's 
land. ‘To this length we are in nowise prepared to go. 
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Generally, it is true, the owner;of property is protected in 
the exclusive enjoyment of it. But not universally; for 
there are many cases in which this right of the owner must 
yield to that service, which the members of the same com- 
munity may have in each other’s lands, under peculiar cir- 
cumstances. From the earliest days of the common law, 
of which we have any judicial records, four classes of cases 
have been recognised as justifying an entry into another’s 
close. 1. The first is where the entry was to save life. “If 
one be assaulted, and like to be killed, and he flye through 
my ground to save his life, 1 may not sue him for this.” ' 
The principle of this case, we think, would extend to the 
life of any other person than the defendant, which he might 
be endeavoring to save. 

2. Where the object of the entry was, to avert or prevent 
a common danger; such as fire, flood, attack of enemies ; 
or the destruction of dangerous or mischievous beasts of 
prey.” 

3. Where it was for the purpose of staying and arresting 
felons, or preserving the public peace.* 'These and the last 
mentioned cases may be referred to one common principle, 
the public safety. 

4. Where it was to identify and retake things stolen. In 
the latter case, the point was expressly limited to things 
stolen, excluding merely tortious takings. 

To these, we think may be added a fifth class, comprising 
the cases of necessary or involuntary bailment; where the 
goods of one man, by the superior and overpowering force 
of the elements, or by ungovernable brute force, are carried 
on to the land of another. ‘This may be referred to the sup- 


' 37 H. 6. 37, cited in 4 Sheppard’s Abr. 136. 

2 21 H. 7.27; Dyer, 36, b; 12. H. 8. 2; Bro. Tresp. 40; 4 Shep. Abr. 
136, 137. 

3 4 Shep: Abr. 137; Bro. Tresp. 327, 354. 

4 4 Shep. Abr. 138; Higgins v. Andrews, 2 Rol. Rep. 55. 
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posed fundamental principles of the social compact; or to 
the necessities, or the tacit consent of society ; or to the de- 
mands of our common religion. In 6 Ed. 4. 7, it was said 
by Choke J., that if the wind blows my tree upon the land 
of another, | may enter and take it, and it is no trespass; 
for it was the act of the wind, and not of me.’ And with 
this agrees the Roman law; by which the proprietor of 
ground, on which the property of another is carried by a 
flood, is obliged to suffer him who had the loss to take away 
what remains, and to allow him such free access to his 
ground, as is necessary for that purpose. But the owner of 
the goods is bound to indemnify the owner of the land for 
all damage occasioned by their lying there, and by the act 
of removing them. Yet if he chooses not to take the goods 
away, he is not liable.” The same doctrine is laid down by 
Mr. Hammond.’ The case of cattle escaping, without the 
owner’s fault, or driven by a dog, against the owner’s will, 
into the close of another, falls under the same principle ; and 
so it has been repeatedly held.* The cases cited below were 
decided upon the ground, that the defendant’s property came 
into the plaintiff's close without any direct or immediate hu- 
man agency, and without any fault of the owner of the 
goods ; in which case he is not obliged to ask leave of the 
proprietor of the close, in order to enter and take them; and 
therefore is not a trespasser in so doing, whatever remedy 
the latter may have, in another form, for remuneration of 
his actual damage. 

Where the goods of one are placed within the close of 


1 See also Nicholson v. Chapman, 2 H. Bl. 254. 

2? Domat’s Civil Laws, book 2, tit. 9, sec. 2, art. 3, 4. 

3 Hammond's N. P. 168, sec. 3. 

* Such a justification, in trespass, was held good, in 21 Ed. 4. 64. pl. 37. 
See acc. Millen v. Fandrye, Poph. 191; Beckwith v. Shordike, 4 Burr. 2092; 
Deane v. Clayton, 7 Taunt. 489; Dovaston v. Payne, 2 H. Bl. 527; Latch, 
120. , 
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another by human agency, the right of the owner to enter 
and take them will depend on the manner of their coming 
there. It may have been by the fault of the owner of the 
land ; or, of the owner of the goods; or, equally, of both ; 
or, of a stranger. In the first case, the owner of the goods 
may lawfully enter and retake them.’ In the second case, 
he may not. In the third case, he may; if, for example, the 
cattle of the defendant escaped through a defective partition 
fence, maintainable jointly by both parties.* In the fourth 
case, the owner of the land must be connected with the tort 
of the stranger, by a demand and refusal ; in which case it 
becomes his own tort, by subsequent assent. ‘The assent of 
the plaintiff seems to have been an essential element in the 
case of Chapman v. Thumblethorp,’ in which a plea in bar 
to an action of trespass, stating that the defendant’s beasts 
were wrongfully taken by a stranger, and with the plain- 
tiffs assent, driven into the locus in quo, into which he 
entered to retake them, was, on demurrer, held a justifi- 
cation. 

It is on these grounds, that we venture to dissent from the 
opinion, intimated, with more or less strength, by all the 
learned judges, in the case of Read v. Smith et al. We 
should, on the contrary, maintain, that in a case circum- 
stanced like that, where the goods of one man are, by the 
uncontrollable force of the elements, and without his fault, 
carried into the close of another, whether it be his ship, 
driven high and dry ashore, or his hat blown, by a tornado, 
into his neighbor’s garden, constituting a case of bailment 
by inevitable necessity, the owner is justifiable in entering 
to retake his goods. Whether the proprietor of the land 
may have an action for the damage thus unavoidably done, 


' Bro. Abr. Trespass, pl. 186; 2 Roll. Abr. 565, pl. 9; Houghton »v. But- 
ler, 4 T. R. 365. 

* 1 Dane’s Abr. 134, see. 13. 

8 Cro. El. 329, 
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the learned judges have not decided, nor do we feel called 
upon at present to give an opinion. S. G. 


ART. VIL—THE GREATEST-HAPPINESS-PRINCIPLE. 


Jeremy Bentuam has long been considered one of the most 
original and profound thinkers of his own or indeed of any 
age; and few persons, probably, even of those who would 
not rank themselves as his followers, will now venture to 
deny his claim to that appellation. If, however, the cha- 
racter of his mind be analyzed, and the results of his labors 
be more nearly examined, the judgments of men, who agree 
in attributing to him great and original powers of thought, 
will be found to differ widely in their estimate of the value 
of the services, which, in the eyes of his friends and follow- 
ers, entitle him to a distinguished position among the bene- 
factors of man. 

Mr. Bentham’s works place him before the public in a 
threefold point of view—as a philosopher,—as an exposer 
of existing evils and abuses in government and laws and 
their administration,—and as a legislator or legislative re- 
former. As a philosopher, he had formed an ideal standard 
of what government and laws should be, predicated upon 
what he considered the only legitimate purposes of all polit- 
ical and civil institutions ;—having examined and tested the 
existing institutions of his country by this standard, he 
exposed the evils inherent in them, and the abuses to which 
they gave rise, with a boldness and acuteness, an honesty 
and eloquence, of which the world had seen no example, 
since the days of Martin Luther ;—and, in his character of 
legislator or legislative reformer, he proposed such remedies 
as he thought necessary to correct the defects in government 
and laws, which he had pointed out, and to establish in their 
place his own ideal system of the right and just. 
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On this side of the Atlantic, Mr. Bentham is probably 
more known by his ‘‘ codification proposal,” and as himself 
a codifier, than by any other branch of his labors and writ- 
ings. But codification, with him, was a means and not an 
end. He looked to it as the best mode of introducing his 
legal and political reforms, rather than as being in itself a 
legal reform. Codification of the laws had been proposed 
in England, long before his day, by lord Bacon and sir 
Matthew Hale; it had been actually executed in three of 
the most powerful of the states of Europe (France, Austria, 
and Prussia), before it was suggested by Mr. Bentham; and 
the project of the latter met with the opposition of his coun- 
trymen, more because of the reforms of which it was to be 
made the vehicle, than on account of its difficulty or im- 
practicability, or because it was not desirable to reduce the 
existing system of laws to simplicity and order. Mr. Ben- 
tham’s character as a codifier, therefore, should be consid- 
ered as entirely subordinate to his character as a reformer. 
The strongest advocate of the existing laws might desire to 
see them put into a better form, without any substantial 
alteration; but Bentham would never have troubled himself 
to concoct and recommend plans of codification, if nothing 
more than a change or improvement in point of form was 
to result from their execution. Mr. Lerminier, a philoso- 
phical French jurist of the present day, remarks of codes in 
general, that they are the fruit of political events alone, and 
are an instrument of power or revolution. “Thus,” he 
adds, ‘‘ Cesar, Theodoric, Justinian, Frederic and Napo- 
leon, meditated or instituted codes, in order the better to 
establish the uniformity and the strength of their govern- 
ment. ‘Thus, also, Bentham, the democratic enemy of the 
laws of ancient England, is aiming at parliamentary reform 
and the making of a general code. He is a radical, who 
demands victory for the arms, which have hitherto rather 
served the cause of despotism.” As already intimated, a 
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codifier is not necessarily a radical or reformer; nor, on the 
other hand, is a reformer necessarily a codifier. There is 
abundant evidence of the first part of this proposition, in the 
history of ancient and modern codes; and there are cer- 
tainly many friends of reform and progress, at the present 
day, who do not regard codification as the only or even as 
an essential object of their exertions. 

The leading principle of Mr. Bentham’s philosophy is 
utility, or, as he finally expressed it, the greatest happiness 
of the greatest number. This principle impelled him to 
investigate and examine existing institutions; it furnished 
him with a test by which to estimate their value; and he 
kept it constantly in view as the ultimate object of all his 
labors. In pursuit of this object, he attempted to unite in 
himself the characters of a destroyer and of a builder ;—two 
characters, which, though not incompatible with each other, 
are seldom found to be actively united in the same person. 
As the faculties of our nature, which lie at their foundation, 
are separate and distinct, and act separately and at different 
times, in the individual man, so, in society and in states, 
they manifest themselves in separate individuals and at dif- 
ferent epochs. The necessity for the work of destruction is 
first felt; and those whose vocation it is present themselves 
for the task; but, that being accomplished, a new leader 
and new workmen come forward to the work of renova- 
tion. In Bentham, the destroyer predominated over the 
builder. ‘The old rambling edifice, to which the English 
law has been so often compared, was hateful to his sight. 
He saw that the building was not constructed upon any 
general plan; that it was inconvenient in its arrangement, 
and had a great many hiding places for knaves and thieves ; 
that it was unequal in its accommodations; and that the 
expense of keeping up an establishment in it was very great. 
Repair was out of the question, and the structure must be 
demolished, to make way for one, which should be more 
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convenient and useful. But what should be erected in its 
place? ‘This question required other powers and faculties 
for its decision, than those which had so readily decreed 
the destruction of the old edifice ; and both were not united 
in Mr. Bentham. The breaker of idols is not always or 
necessarily the herald of the true gospel. It does not by 
any means follow, that he, who can most strongly and 
clearly point out the practical inconveniences and abuses of 
an existing institution, is therefore the most competent to 
suggest a remedy or devise a substitute. Five hundred 
persons, each with a different plan for reform, might cor- 
dially unite in denouncing the abuses or evils of the old 
system; and, therefore, though we might concur with Mr. 
Bentham in his opinion of the existing abuses and practical 
inconveniences of the English systems of law and govern- 
ment, we should not feel ourselves thereby obliged, for the 
sake of consistency, to agree with him in his proposed sub- 
stitutes. And this is in some sort our case. We think that 
Mr. Bentham has succeeded in exposing many of the defects 
of the English laws, and a vast many abuses in their admin- 
istration; and, notwithstanding the useful reforms which 
have recently been effected, principally we believe in pur- 
suance of his suggestions, we are not yet prepared to say, 
that a thorough reform can be effected, in any other man- 
ner, than by entirely remodelling the old system. But here 
we stop. We donot belong to the utilitarian school of phi- 
losophy, even when its leading principle is expressed in the 
formula of ‘‘ the greatest happines of the greatest number ; ”’ 
and, of course, we do not agree with Mr. Bentham, either 
in his test of the value of existing and proposed institutions, 
or in the general object which he proposed to effect by his re- 
forms. In short, we do not believe in ‘“ the greatest happi- 
ness of the greatest number,” as a principle of action; nor do 
we hold it as the ultimate end and object of human govern- 
ment and laws. We are equally at variance with Mr. Ben- 
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tham in the means by which his reforms are proposed to be 
effected. ‘These means consist principally in his peculiar 
mode of codification. But, of this,—though we fully believe 
in the practicability of ‘‘ reducing the laws to a written and 
systematic code,” and though Mr. Bentham’s system has 
stood much in the way of law reform in this country, be- 
cause those who have advocated codification have been sup- 
posed to do so for the purposes and in the manner proposed 
by him,—we shall say nothing at present, except to remark, 
that codification, as it has been executed in many of the 
modern states of Europe, is somewhat different, both in de- 
sign and extent from that suggested by Mr. Bentham. 

We have made the foregoing remarks, by way of intro- 
duction merely to some account of the history and develop- 
ment, in the mind of Mr. Bentham, of the great and leading 
idea of his philosophy, namely, the greatest-happiness-prin- 
ciple. We shall afterwards examine the principle itself. 
The formula, in which this idea is expressed,—‘“ the great- 
est happiness of the greatest number,’”—which plays so 
important a part in the writings of the great philosophical 
jurist of England, may well be termed world-renowned. 
We have met with it in most of the languages of Europe, 
and we daily see it in the writings and hear it on the lips 
of persons, who would not otherwise be suspected of much 
sympathy with the greatest number, except when it hap- 
pened to be identical with a political majority. The history 
of this phrase is somewhat curious, and, for the purpose 
of presenting it to our readers, we shall avail ourselves 
of the supplementary chapter to the first volume of the 
Deontology, compiled from Mr. Bentham’s papers, and pub- 
lished since his decease, by his friend and executor, Mr. 
John Bowring. 

When the principle, expressed in the above formula, first 
presented itself to Mr. Bentham’s mind, he denominated it 
the wéilitarian theory, on the ground, that any thing is use- 
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ful only in as far and in as much as it promotes the happi- 
ness of man. Happiness being the end and object in view, 
every thing which tended to promote it was useful, and the 
science of the useful, therefore, was the science of the means 
of happiness. But, in common language, any thing which 
tends to a particular end is useful to that end, whatever it 
may be, whether good or bad; and, consequently, the word 
utility did not always and to every reader convey the idea, 
with which Mr. Bentham connected it in his own mind. 
Notwithstanding this equivocal signification of the term 
utility, he continued to make use of it in his writings, from 
1776 to 1822, when he substituted for it the phrase, “ the 
greatest happiness of the greatest number,” in his codifica- 
tion proposal, published in the last named year. He had 
been gradually becoming dissatisfied with the utilitarian 
phraseology, and was finally induced to discard it, as we 
infer from the statement of Mr. Bowring, by an observation 
made to him by lady Holland, who told him that his doc- 
trine of utility put a veto upon pleasure. It was clear, 
therefore, that the word utility not only failed in communi- 
cating to other minds the ideas which Bentham attached to 
it, but that to some, it conveyed ideas wholly different and 
opposed to them. 

Our readers will perhaps be surprised to learn, that the 
formula of the greatest-happiness-principle did not originate 
with Mr. Bentham. Such, however, if the statement of 
Mr. Bentham himself is to be relied on, is the fact. Its 
author was the no less celebrated Dr. Priestly, who, in his 
essay on government, published in 1768, as we are in- 
formed by Mr. Bowring, introduced in italics, as the only 
reasonable and proper object of government, the greatest 
happiness of the greatest number. Mr. Bentham’s account 
of his first meeting with this phrase is too curious not to be 
inserted at length. He seems almost to have supposed, that 
there was something providential, at least, if not miracu- 
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lous, in the circumstances which threw Dr. Priestly’s pam- 
phlet in his way. We quote from the chapter of the Deon- 
tology above alluded to. ‘The language is Bentham’s, taken 
from his lips, says Mr. Bowring, ‘when he was talking 
over with the writer what he called the adventures of the 
greatest-happiness-principle, its parentage, birth, education, 
travels and history.” 

‘“‘ Some how or other, shortly after its publication, a copy 
of this pamphlet [Dr. Priestly’s] found its way into the little 
circulating library belonging to a little coffee-house, called 
Harper’s coffee-house, attached, as it were, to Queen’s Col- 
lege, Oxford, and deriving, from the popularity of that col- 
lege, the whole of its subsistence. It was a corner house, 
having one front towards the high street, another towards a 
narrow lane, which on that side skirts Queen’s College, 
and loses itself in a lane issuing from one of the gates of 
New College. 'To this library, the subscription was a shil- 
ling a quarter, or in the university phrase, a shilling a term. 
Of this subscription, the produce was composed of two or 
three newspapers, with magazines one or two, and now and 
then a newly-published pamphlet ; a moderate sized octavo 
was a rare, if ever exemplified spectacle : composed partly 
of pamphlets, partly of magazines, half bound together, a 
few dozen volumes made up this library, which formed so 
curious a contrast with the Bodleian Library, and those of 
Christ’s Church and All Souls ! 

“The year 1768 was the latest of the years, in which ] 
ever made at Oxford a residence of more than a day or two. 
The motive of that visit was the giving my vote, in the 
quality of master of arts, for the university of Oxford, on 
the occasion of a parliamentary election ; and, not being at 
that time arrived at the age of twenty-one, this deficiency 
in the article of age might have given occasion to an election 
contest in the house of commons, had not the majority been 
put out of doubt by a sufficient number of votes not exposed 
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to contestation. 'l'his year, 1768, was the latest of all the 
years in which this pamphlet could have come into my 
hands. Be this as it may, it was by that pamphlet, and 
this phrase in it, that my principles on the subject of moral- 
ity, public and private together, were determined. It was 
from that pamphlet and that page of it, that I drew the 
phrase, the words and import of which have been so widely 
diffused over the civilized world. At the sight of it, I cried 
out, as it were in an inward ecstacy, like Archimedes, on 
the discovery of the fundamental principle of hydrostatics, 
Evgyxa, Little did I think of the correction, which, within 
a few years, on a closer scrutiny, I found myself under the 
necessity of applying to it.” Deontology, vol. i. p. 298. 

It is very probable, that Mr. Bentham may have taken 
the idea, which he afterwards embodied in the formula of 
the greatest-happiness-principle, from the work alluded to 
of Dr. Priestly. But we have carefully examined that 
work, both in the edition of 1768, and in the second with 
additions published in 1771, and have been wholly unable 
to find the “page” and the “ phrase,” the sight of which 
awakened such an “inward ecstacy” in the mind of Mr. 
Bentham. ‘The following sentence of Dr. Priestly expresses 
very nearly the idea of “‘ the greatest happiness of the great- 
est number,” but not in the axiomatic form, which seems 
to have given that phrase so powerful a hold upon the im- 
agination of its distinguished promulgator. 

‘It must necessarily be understood, therefore, whether it 
be expressed or not, that all people live in society for their 
mutual advantage; so that the good and happiness of the 
members, that is, the majority of the members of any state, 
is the great standard by which every thing relating to that 
state must finally be determined. And though it may be 
supposed, that a body of people may be bound by a volun- 
tary resignation of all their interests (which they have been 
so infatuated as to make) to a single person, or to a few, it 
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can never be supposed, that the resignation is obligatory to 
their posterity; because it is manifestly contrary to the 
good of the whole that it should be so.” p. 17. 

The words italicized are the only ones which are so print- 
ed in the sentence above extracted from Dr. Priestly, and 
they certainly do not import the greatest-happiness-princi- 
ple. ‘The phrase in the preceding part of the sentence, that 
“the good and happiness of the members, that is, the major- 
ity of the members of any state, is the great standard by 
which every thing relating to that state must finally be 
determined,” comes much nearer to it, though it is not 
exactly identical. It is evident, that Dr. Priestly himself 
meant nothing more by this language than simply the public 
good, for he adds: 

“T own it is rather matter of surprise to me, that this 
great object of all government should have been so little 
insisted on by our great writers who have treated of this 
subject, and that more use hath not been made of it. In 
treating of particular regulations in states, this principle 
necessarily obtruded itself; al! arguments in favor of any 
law being always drawn from a consideration of its tendency 
to promote the public good ; and yet it has often escaped the 
notice of writers in discoursing on the first principles of so- 
ciety, and the subject of civil and religious liberty.” p. 17. 

The only principle, that we can find advanced in this 
work of Dr. Priestly’s, in the form of an axiom, is the fol- 
lowing, which, though based upon the fallacy of an original 
social compact, is nevertheless quite true as an abstract pro- 
position. It cannot, however, be the sentence which awak- 
ened such a degree of enthusiasm in the mind of Mr. Ben- 
tham. 


“The sum of what hath been advanced upon this head, 
is a maxim, than which nothing is more true, that every 
government, whatever be the form of it, is originally, and 
antecedent to its present form, an equal republic ; and, con- 
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sequently, that every man, when he comes to be sensible of 
his natural rights, and to feel his own importance, will 
consider himself as fully equal to any other person what- 
ever.” p. Al. 

Mr. Bentham, as we have seen, supposed Dr. Priestly to 
be the author of the phrase, ‘ the greatest happiness of the 
greatest number ;”’ but, from what is above stated, it seems 
to us more likely, that he is only indebted to that writer for 
a suggestion of the idea, and that his own imagination gave 
it the form of an axiom. So much for the history of the 
greatest-happiness-principle. We proceed now to analyze 
and examine it. 

Government is nothing more nor less than society organized 
in such a manner as to be able to act as one body; and, in 
considering society in this point of view, three questions 
present themselves, namely: 1, for what shall society act, 
or what is the object of government ?—2, when shall it act, 
or when are the conditions present, which require the inter- 
ference of government ?—and, 3, how shall society act, or 
in what manner is its will to be ascertained? These three 
questions are all answered, or supposed to be so, in the 
maxim or formula of “ the greatest happiness of the greatest 
number ;””—thus, the happiness of the members of any soci- 
ety should be the object of its government,—which should 
act when the happiness of a majority of its members de- 
mands it,—and by means of the votes or proceedings of that 
majority. We propose to examine the greatest-happiness- 
principle, as analyzed into its separate elements, correspond- 
ing to the answers above indicated. 

I. What is the object of government, or, for what shall 
society act? ‘The maxim answers, happiness. ‘The only 
objection to this part of the principle is its vagueness. Con- 
sidering that it is put forward as a practical principle, to be 
kept constantly in view, and applied by the legislator, it is 
singularly defective in its capability of application. To the 
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mind of Mr. Bentham, who had made out a complete sched- 
ule of all the pleasures which he supposed constituted human 
happiness, and of their corresponding pains, it is conceiv- 
able, that his favorite maxim should have been, what he 
designed it to be for others, a practical principle. But, when 
we reflect, that very few persons are probably agreed, either 
with Mr. Bentham or with one another, as to what consti- 
tutes happiness, we shall come to the conclusion, that the 
greatest-happiness-principle is hardly susceptible of any 
other practical application, than one which resolves happi- 
ness into the absolute and entire freedom of each individual 
to do precisely what he pleases. And those who would not 
agree in any thing else would probably agree, that happiness 
did not and could not consist in this entire freedom of the 
individual from contemporary restraint and the future con- 
sequences of his actions. Whilst men, therefore, are at 
variance with one another, as to what constitutes happiness, 
it seems to us to be of little practical use to put it forth as 
the great object of human government and laws. 

We do not agree, however, that the happiness of the in- 
dividuals composing a state, is or can be the object of its 
government, in any other than a very general and remote 
sense, very much as we might say, that the eternal welfare 
of the citizen is the only proper object of government. It 
is not in the power of society or government to confer hap- 
piness. So far from this, government cannot even confer 
the means of happiness. The most it can do is to aid indi- 
viduals in obtaining happiness, by securing to them the use 
of the external means upon which its existence depends. In 
the words of the preamble to the constitution of Massachu- 
setts, government can only ‘furnish the individuals who 
compose it with the power of enjoying in safety and tran- 
quillity, their natural rights and the blessings of life.” If 
the maxim, therefore, had taken ‘the greatest means of 
happiness”’ instead of “the greatest happiness,’ as the 
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object of government and laws, it would have been alto- 
gether more true and practical, and, at the same time, would 
have lost nothing of its axiomatic form. 

It may perhaps be said, that the means of happiness is 
quite as vague and uncertain in its signification, as the term 
happiness. But this is not the case. The happiness of an 
individual, whatever it may consist of, depends upon two 
things, namely, the external means, or those which are inde- 
pendent of himself, and the internal, or those which are 
peculiar to him. Now, over the latter, government by its 
very nature can have but little if any influence, inasmuch 
as it cannot control or direct the natural inclinations or facul- 
ties, so as in fact to change one individual into another.’ 
Government can only control and modify the external means 
of happiness. ‘These means are the objects of sensual per- 
ception and lie open before every body; they are matter of 
daily observation and experience ; and, though we may not 
be able to say, with any certainty, that this or that particu- 
lar thing or combination of things is desirable above all 
others to a particular individual, yet, we are not likely to 
have much difficulty, in agreeing in the aggregate upon al- 
most if not quite all the things, which constitute the external 
means of happiness. By substituting the means of happi- 
ness, therefore, for happiness, and limiting the object of gov- 
ernment to those means which are external to the individual, 
it seems to us, that we have gone a great way towards ob- 
taining a rule, much more susceptible of practical applica- 
tion, than the one which we are'examining. But we need 


' We hope we shall not be understood, in the above language, to mean, that 
government can exert no influence upon any but the physical means of hap- 
piness. The intellectual and moral faculties of our nature, as well as our 
animal propensities, have the appropriate means of their development and 
exercise in the external world; and, over those means and through them, soci- 
ety may and does exercise its power, in the same manner and to a similar ex- 
tent, that it exerts an influence upon physical nature. 
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not stop here. Having taken this first step, it is practicable 
to go much further, and even to designate, with a consider- 
able approximation to exact certainty, the precise things and 
the proper proportion of each, which it should' be the object 
of society to secure to its individual members. 

It is the purpose of society, and consequently of govern- 
ment, to aid man in the accomplishment of his destiny as 
such, that is, to enable him to be man; and this can only 
be effected, by the development and exercise of those facul- 
ties, whereby he isa man. The appropriate means for this 
developement and exercise exist in the external world; and 
the proper use of these means, in developing and exercising 
our faculties, constitutes the only element of human happi- 
ness, which, in its nature is susceptible to the influence of 
government. The nature and functions of the different 
faculties are now ascertained with as much precision and 
certainty, as any other subjects of natural science. Each of 
the faculties requires the appropriate means of its develop- 
ment and exercise, and each must be developed and exer- 
cised in harmony with all the others. The animal propen- 
sities, the moral sentiments, and the intellectual powers of 
man, have their several appropriate spheres of action; in 
order that man may accomplish his destiny, all these classes 
of faculties must be developed and exercised ; and, in order 
that each class and each faculty may receive that degree of 
development and exercise, which the perfection of its func- 
tions requires, none of them must be cultivated to the neg- 
lect of the others. ‘To this end, it is necessary, that man 
should live in society, inasmuch as all his faculties suppose 
his existence in that state, and some of them have the vari- 
ous relations of society for their especial functions. Society, 
acting as such, constitutes government. 

We are now better prepared to say, what is the proper 
object of government and social institutions. It is, simply, 
to enable each individual member of the society to obtain 
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for himself all the external means of developing and exer- 
cising the faculties by which he is man, each within its ap- 
propriate sphere, in its appropriate manner, and in harmony 
with all the other faculties. This object is to be obtained 
partly by positive provisions, but principally by restraining 
each individual in the exercise of his own faculties, in such 
a manner, that he shall be compelled to leave to all other 
individuals, the free, equal, and appropriate exercise of 
theirs. We might go on and enumerate the various facul- 
ties, and determine the duty or the right of government in 
reference to each; but this would be to write a treatise on 
natural law ; whilst our only object, at this time, is to show 
the inadequacy of the leading idea of the Benthamic phi- 
losophy, as a practical principle; and this we conceive we 
have now done, so far as that principle professes to ascertain 
the great object of government. 

II. When shall society act, or when are the conditions 
present, which require the interference of government? Mr. 
Bentham answers, when the greatest happiness of the great- 
est number demands it. But, inasmuch as it cannot be de- 
termined a priori whether any proposed measure will actu- 
ally produce the greatest happiness of the greatest number, 
this answer clearly amounts to nothing more than saying, 
that society should act whenever the greatest number of its 
members are of opinion, that their greatest happiness will 
result from the proposed action ; and, therefore, that when a 
majority of the individuals composing a society shall each 
be of opinion, that his individual pleasure or happiness re- 
quires a particular thing to be done, the society ought then 
to do that thing. ‘The action of society, whenever it pre- 
scribes a rule of conduct to its members, constitutes the law 
of that society, obligatory on all its members, and, so far as 
man can authoritatively proclaim it, what is right and just. 
The principle of Mr. Bentham, therefore, makes the opinions 
of a majority of the members of a state, synonymous with 

VOL. XX.—NO. XL. 23 
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the right and just. Whatsoever the majority wills, that is 
the right. 

The fallacy of the greatest-happiness-principle, in the 
point of view in which we are now considering it, consists, 
first, in substituting happiness for the means of happiness, 
as the test by which the individual members of society are 
to determine the character of any proposed measure ; and, 
second, in fixing the number of those whose happiness or 
whose means of happiness is to be promoted by social ac- 
tion. We have already sufficiently remarked upon the mis- 
take of considering happiness rather than its means, as the 
object of human government. It is only necessary to add, 
in this place, that, if the views already presented are cor- 
rect, each individual, in his participation in the functions of 
government, should not ask himself whether a given measure 
will be a personal gratification to him, but whether it will 
contribute to that development and exercise of the human 
faculties, which are essential to the progress of man in the 
accomplishment of his destiny. If personal gratification be 
the legitimate object of legislation, and the test of what is 
right and just, then it will follow, that the doing of that, 
which in an individual would be considered as a most 
heinous crime, may, without changing its character in the 
least, become right and just and even a duty, as soon as the 
greater number of the individuals composing a state, partici- 
pate in the desire to do it. 

The greatest-happiness-principle is fallacious also in fixing 
the number, whose happiness or means of happiness is to 
be consulted ; and, it is to this point, that Mr. Bentham 
alludes, when he speaks of the correction, which, within a 
few years, on a closer scrutiny, he found himself under the 
necessity of applying to it. We shall give Mr. Bentham’s 
own language, in reference to his change of opinion, in 
another part of this article. According to the principle of 
the greatest happiness of the greatest number, society is not 
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to act, until the greatest number demands action to promote 
their happiness. Now, assuming that the happiness of the 
individuals composing a society is the object of its govern- 
ment, is it not the duty of the latter to promote the happi- 
ness of each individual who is subject to it? The greatest- 
happiness-principle itself answers in the affirmative. But 
why then should society wait until the happiness of the 
greatest number is involved, before it acts? If the happiness 
of a single individual requires action, and the happiness of 
others will not be diminished thereby, why should not soci- 
ety act in favor of that individual? But, if the principle 
be understood literally, nothing can be done for him, how- 
ever unfortunate may be his situation, until one half at least 
of the remainder of the society excluding himself, becomes 
as miserable as he is, and then the greatest happiness of the 
greatest number being involved, society acts. Perhaps, 
however, it will be said, that the principle is not intended 
to be understood literally, and, that a proper case for the 
action of government is made out, when the happiness of 
one individual requires its action, and the happiness of one 
half at least of the remaining members is not adversely in- 
volved. But, if this be so, then, inasmuch as in the greater 
number of instances, in which government acts either directly 
or indirectly, it acts for the benefit of individuals or of num- 
bers less than a majority, it seems to be little better than idle 
to put forth as a practical principle, one which requires to 
be construed contrary to its literal meaning, in at least nine 
cases out of ten, in which it receives an application. 

The following example will serve to illustrate what we 
have above stated. The inhabitants of the island of Nan- 
tucket find their happiness in some degree affected, by reason 
of the oyster beds in their waters being plundered by stran- 
gers from a distance ; and they demand of the legislature 
an act to protect them against these aggressions. ‘This is a 
matter, in which the greater part of the citizens of Massa- 
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chusetts cannot possibly have any direct interest, and, in 
which, their happiness cannot, strictly speaking, be at all 
concerned. ‘The greatest happiness of the greatest number, 
as we commonly understand the term happiness, is evidently 
not at stake; and, of course, nothing can be done, unless the 
required condition of legislative action can be made to exist. 
It would be somewhat difficult, however, to get a majority 
of the citizens to become interested in the oyster fishery of 
Nantucket, and so the terms of the condition are to be com- 
plied with, by the fiction of supposing that the direct happi- 
ness brought into the scale by the people of Nantucket may 
be enlarged to the requisite amount, by the indirect happi- 
ness which will result to a great many other worthy and 
good citizens of Massachusetts, from seeing the wishes of 
their Nantucket friends so happily accomplished. 

If the latter be the true construction, it shows that Mr. 
Bentham attached very vague notions to the term happiness, 
and, in short, made it synonymous with mere individual 
pleasure ; but, if not, it proves that his practical principle is 
not susceptible of application, in a vast many cases, where, 
nevertheless, we feel that it is the duty of society to act. It 
is evidently the duty of government to act for the benefit of 
a single individual, or of any number of individuals less 
than a majority, when the interests of others, in the adminis- 
tration of the government, will not be thereby injuriously 
affected. 

But, according to the greatest-happiness-principle, society 
must not only decline to act, when the happiness of any 
number less than a majority is to be promoted; it must act, 
at all events, when the happiness of the greatest number of 
the individuals composing it demands action. This part of 
the maxim is no less fallacious than that which we have 
just considered. If, by the other part of the maxim, the 
happiness of all the individuals composing the society less 
than a majority is to be neglected, because society cannot 
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act, until the happiness of the greatest number demands 
action ; so, on the other hand, by this part of it, the happi- 
ness of all less than a majority is to be sacrificed, whenever 
the happiness of a majority demands it. If the first conse- 
quence be wrong, the second is not less so, and for the same 
reasons. If the happiness of a single individual or of any 
number less than a majority ought to be consulted, when 
that happiness would not interfere with the happiness of 
others; so, the happiness of a majority ought not to be con- 
sulted, at the expense of the happiness of the minority or of 
any single individual. 

An extreme case, but one not perhaps very unlikely to 
happen, either in a municipal or national democracy, may 
be put, which will illustrate the degree of oppression, to 
which Mr. Bentham’s rule may give occasion, in its practi- 
cal application. Suppose a community consisting of 1001 
persons, 501 of whom are in favor of and 500 opposed to a 
given measure. ‘The happiness of each one of the latter 
will be as much diminished, as that of each one of the 
former will be promoted, by the proposed measure. But the 
greatest happiness of the greatest number must prevail, and 
that of the 500 is sacrificed to that of the 501. What now 
is the result to the happiness of the community of 1001 
members? The measure has made 501 happy, and 500 
unhappy, precisely in the same proportion ; the unhappiness 
of the latter (in estimating the amount of happiness of the 
whole community) may be set against the happiness of 500 
of the former; and, thus, we have the happiness of a single 
individual as the result. ‘This is the view, which Mr. Ben- 
tham himself ultimately took of the operation of the great- 
est-happiness-principle. ‘In the later years of his life,” 
says Mr. Bowring, ‘‘the phrase, greatest happiness of the 
greatest number, appeared, on a closer scrutiny, to be want- 
ing in that clearness and correctness, which had originally 
recommended it to his notice and adoption. And these are 
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the reasons for his change of opinion, given in his own 
words :””— 

“ Be the community in question what it may, divide it 
into two unequal parts; call one of them the majority, the 
other the minority ; lay out of the account the feelings of 
the minority ; include in the account no feelings but those 
of the majority ;—you will find, that to the aggregate stock 
of the happiness of the community, loss, not profit, is the 
result of the operation. Of this proposition, the truth will 
be the more palpable, the greater the ratio of the number of 
the minority to that of the majority ; in other words, the less 
the difference between the two unequal parts; and suppose 
the undivided parts equal, the quantity of the error will then 
be at its maximum. 

‘‘ Number of the majority, suppose 2001, number of the 
minority, 2000. Suppose, in the first place, the stock of 
happiness in such sort divided, that by every one of the 
4001, an equal portion of happiness shall be possessed. 
‘Take now from every one of the 2000 his share of happi- 
ness, and divide it any how among the 2001; instead of 
augmentation, vast is the diminution you will find to be the 
result. The feelings of the minority being, by the supposi- 
tion, laid entirely out of the account (for such, in its enlarged 
form, is the import of the proposition), the vacuum thus 
left may, instead of remaining a vacuum, be filled with un- 
happiness, positive suffering, in magnitude, intensity, and 
duration taken together, the greatest which it is in the power 
of human nature to endure. 

“'Take from your 2000, and give to your 2001 all the 
happiness you find your 2000 in possession of: insert, in the 
room of the happiness you have taken out, unhappiness in 
as large a quantity as the receptacle will contain: to the 
aggregate amount of the happiness possessed by the 4001 
taken together, will the result be net profit? on the contrary, 
the whole profit will have given place to loss. How so? 
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because, so it is, that such is the nature of the receptacle, 
the quantity of unhappiness it is capable of containing, 
during any given portion of time, is greater than the quan- 
tity of happiness. 

“‘ At the outset, place your 4001 in a state of perfect equal- 
ity, in respect of the means, or say, instruments of happi- 
ness, and, in particular, power and opulence; every one of 
them in a state of equal liberty; every one independent of 
every other; every one of them possessing an equal portion 
of money and money’s worth; in this state it is that you 
find them. ‘Taking in hand now your 2000, reduce them 
to a state of slavery, and, no matter in what proportions of 
the slaves thus constituted, divide the whole number with 
such, their property, among your 2001; the operation per- 
formed, of the happiness of what number will an augment- 
ation be the result. ‘The question answers itself. 

“Were it otherwise, note now the practical application 
that would be to be made of it in the British isles. In Great 
Britain, take the whole body of the Roman Catholics, make 
slaves of them, and divide them in any proportion, them and 
their progeny, among the whole body of the Protestants. In 
Ireland, take the whole body of the Protestants, and divide 
them, in like manner, among the whole body of the Roman 
Catholics.” Deontology, vol. i, p. 328. 

From these extracts, we learn the idea which Mr. Ben- 
tham attached to the word happiness, which he evidently 
considered as synonymous with the mere personal gratifica- 
tion of the individual, whether founded in right or not; and 
we learn also, that it was the possible practical operation of 
his principle, understood in that manner, that led him to 
discard it, as wanting in clearness and certainty. If we 
recur now to the distinction, which we have already drawn, 
between happiness and the means of happiness, and to the 
principle which we have established, as the only legitimate 
object of government, namely, the securing of each indi- 
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vidual of the society in the external means necessary to the 
development and exercise of all his faculties as man, we 
shall come at once to the conclusion, that the supposed hap- 
piness or gratification of the greatest number can never 
rightfully be consulted, when such gratification will inter- 
fere with the free, equal, and appropriate exercise of the 
faculties of the minority or of any less number, even if it 
be but a single individual. We should therefore rectify the 
form of the greatest-happiness-principle, if we thought it 
desirable to express the whole object of government in a 
single phrase, and, instead of “‘ the greatest happiness of the 
greatest number,’ we should say, “the greatest happiness 
of the whole.” Whatever may be the power of the major- 
ity, of which we shall speak immediately, we cannot doubt, 
that it has no moral right, to consult the gratification of the 
individuals who compose it, in any other manner, than one 
which allows to each individual of the community, be he 
never so humble, perfect and entire freedom to seek and ob- 
tain, in an equal degree, with all his fellow citizens, all the 
external means of happiness. 

Ill. The third question which we proposed to examine is, 
by what mode or in what form shall society manifest its 
action? Mr. Bentham’s maxim answers, by means of the 
votes or suffrages of a majority of its members, freely, delib- 
erately, and solemnly given. In this answer we perfectly 
agree; and, this, we apprehend, is all that Mr. Bentham 
originally had distinctly in his mind, or intended to express 
by the phrase which we have so often quoted. ‘The same 
idea is probably all that is intended to be expressed by Dr. 
Priestly, in the sentence quoted from his essay on govern- 
ment, namely, that “the good and happiness of the mem- 
bers, that is, the majority of the members of any state, is the 
great standard by which every thing relating to that state 
must finally be determined.” The following passage, (and 
it is not the only one of the same tenor), shows conclusively, 
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that he did not look upon the will of the majority as con- 
stitutive of right. 

“Civil liberty has been greatly impaired by an abuse of 
the maxim, that the joint understanding of all the members 
of a state, properly collected, must be preferable to that of 
individuals ; and, consequently, that the more the cases are, 
in which mankind are governed by this united reason of the 
whole community, so much the better; whereas, in truth, 
the greater part of human actions are of such a nature, that 
more inconvenience would follow from their being fixed by 
laws, than from their being left to every man’s arbitrary 
will.” p. 52. 

Dr. Priestly admits, that ‘‘ there is a real difficulty in de- 
termining what general rules, respecting the extent of the 
power of government, or of governors, are most conducive 
to the public good,”’ and he accordingly does not attempt to 
draw the line very accurately. Assuming, however, the 
basis of the social compact, he lays it down, that men are 
not led to wish for a state of society, by the want of any 
thing, that they can conveniently procure for themselves, but 
by the desire of receiving such assistance as nwmbers can 
give to individuals ; and, that in entering into society, they 
do not by any means seek that assistance which numbers, 
as such, cannot give to individuals, and, least of all, such as 
individuals are better qualified to impart to numbers. If he 
had followed out this idea, namely, that the only object of 
government is to furnish individuals with that assistance, in 
the business of life, which nwmbers can give to individuals, 
he would probably have come very near to the principle, 
which we have announced as the true and legitimate object 
of government. He adds, that the great difficulty concern- 
ing the due extent of civil government lies in distinguishing 
the objects, in reference to which numbers cannot give assist- 
ance to individuals, or in reference to which individuals are 
better qualified to impart assistance to numbers. “ Little 
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difficulty, however,” he concludes, ‘‘ has, in fact, arisen 
from the nature of the things, in comparison of the difficul- 
ties that have been occasioned by its being the interest of 
men to combine, confound, and perplex them.” It is per- 
fectly clear, therefore, that Dr. Priestly did not intend to 
sanction the principle, that whatsoever the majority wills is 
right. 

We have already shown the fallacy of putting forth the 
pleasure of a majority as the object of government, and of 
making the will of a majority the condition of social action, 
or, in other words, the test of what is right and just. But, 
though we cannot consider the will of a majority as synony- 
mous with right; we are nevertheless constrained to say, 
that we consider it the nearest practicable approximation to 
right, which society is capable of at any given time; and, 
that, as such, it must stand in the place of right, until the 
right can be made to prevail, by the same means of a ma- 
jority. In the practical administration of affairs, too, we 
believe that the deliberate opinion of a majority, in reference 
to a subject of common concern, is much more likely to be 
right, in a given number of cases, than the opinion of any 
other numerical portion of society. But however this may 
be, there is no other practicable mode of social action, under 
any form of government, which looks to the progress of man 
as its ultimate object. It may be thought, perhaps, that we 
are likely to gain but little if any thing, by denying that the 
will of the majority makes right, while we admit, that, right 
or wrong, it must nevertheless prevail. But we think other- 
wise. If the individuals composing a state shall become 
convinced, that they are not relieved from their individual 
responsibility, while they participate in the functions of gov- 
ernment, and this will be the case, when they perceive that 
there is a higher principle to be looked to, than the mere 
pleasure of the greatest number, we shall have made the 
same progress in the social state, that we make in the char- 
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acter of the individual man, when we have convinced him, 
that he is subject to a rule of action higher than the mere 
impulses of his nature, and to which those impulses must be 
submitted. Society, as well as the individual man, may pur- 
sue the impulse, disregarding the rule of duty, and, in both, 
the consequences of disobedience will inevitably follow. In 
both cases, the penalty must be paid; but, in neither, does 
it always or often fall exclusively on the head of the actual 
offender. The consequences of the neglect of the moral 
law, in an individual, are seldom, perhaps never, confined 
to himself; his children or others connected with him come 
in for their share. So, too, the consequences of a similar 
disobedience, in a state, fall upon the same state, indeed, 
but not upon the individuals, by whom, acting in their social 
capacity, the offence was committed. History proves, that 
nations, no less than individuals, are morally responsible 
beings, whether they be of the monarchical, aristocratic, or 
democratic form. But the doctrine, that the will of the ma- 
jority is the absolute test of right, would relieve nations from 
all responsibility, except that of acting by a major vote, and 
would also furnish an insuperable barrier against all im- 
provement. 

In this country, it may seem to be a work of mere super- 
erogation, to undertake a formal defence of the principle, 
commonly expressed in the phrase, that it is the right of the 
majority to govern; and, yet, in this respect, we are inclined 
to believe, that our practice is ahead of our theory, or, to 
speak more intelligibly, that, as in many other things, in 
reference to which we act rather from the instinctive feeling 
of the mass, than from any theory established before hand, 
we are doing right without precisely knowing the reasons 
why. If, by explaining what seem to us to be some of 
the chief reasons, on which the practical administration of 
our government rests, we can thereby reconcile some persons 
to it, who affect to hold popular institutions in contempt, and 
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awaken some others to a sense of their duty as citizens, we 
shall be entirely willing to incur the reproach of having 
undertaken to prove what no one seriously doubts. 

The object of government, as we have already said, is to 
secure to each individual the means of developing and exer- 
cising those faculties whereby he is man; this development 
and exercise require as a condition the existence of society ; 
and society in a state of organization as such is government. 
We have also said, that all the faculties of man require to 
be developed and exercised, each within its appropriate 
sphere, and in harmony with all the others ; and that all of 
them suppose the existence of, and some of them have for 
their special functions, the various relations of society. It 
follows from these considerations, that it is the duty of each 
individual member of society to act as such, as well as to 
act in his individual capacity ; and, consequently, to partici- 
pate in all the functions of social government. The progress 
of society and of the individual depend upon each other ; 
the impulse must commence in the individual; but neither 
can go ahead alone and of itself; and, in the work of ad- 
vancement, they exercise a reciprocal influence. ‘This neces- 
sary participation of the individual in the functions of gov- 
ernment can only take place under that form, which admits 
every one to the right and thus imposes upon every one the 
duty of suffrage ; and, wherever the government is adminis- 
tered by means of the suffrages of all the citizens, the ma- 
jority principle is necessarily admitted. 

If the views just stated are correct, no man can divest 
himself of his social responsibility, by refusing to participate 
in the functions of social government, any more than he 
can divest himself of his individual responsibility, by retir- 
ing within the walls of a convent. It follows, too, from 
the same premises, that each individual of the society has a 
right to demand of every other, that, according to his ability, 
he shall participate in the functions of government; at 
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least, so far as to inform himself and to give his vote on all 
occasions when called upon to do so. Civil freedom may 
be said to consist in the absence of every restraint, except 
that which we voluntarily impose upon ourselves ; and, that 
society, in which there is no restraint but what results from 
the deliberate will of all its members, possesses the most 
perfect civil freedom, of which it is at any given time capa- 
ble. According to this rule, the civil freedom of any state 
will be imperfect, precisely in proportion to the number of 
its members, who refuse or neglect to perform their duties 
as citizens. Every member, therefore, who neglects to par- 
ticipate in the functions of government, does all that lies in 
his power, to bring every other member under the subjection 
of a power, to which he does not as a member of society 
voluntarily subject himself, namely, to the will of any less 
number than a majority of the whole body; and this is 
nothing more or less than despotism; so, that the greatest 
tyrant, in a free republic, is he who most neglects to per- 
form his duties of a citizen. 

We have thus seen, that every citizen is under a moral 
obligation to the rest of his fellow citizens, to take a part 
in the concerns of government; and, it requires no argument 
to show, that the self-interest of every one is deeply involved 
in the performance of all his moral duties. But, each mem- 
ber of society is also under an obligation to every other, to 
promote his well-being in every respect, according to the 
great precept of christianity,—‘‘ love thy neighbor as thy- 
self ;’’—and a very slight consideration will teach us how 
powerfully the performance of this class of duties is en- 
forced by the majority principle. In the functions of gov- 
ernment, this principle recognises the absolute equality of 
men. Every man, be his character or property what they 
may, is fully equal to every other. In voting, the wisest 
and best have but a single suffrage; and the ignorant and 
wicked have the same; so that the former, if they would 
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exert a greater influence, than that of merely giving their 
vote, must do so primarily upon the understandings and 
characters of their fellow citizens, rather than by any direct 
interference in government. Would we have the govern- 
ment wisely and virtuously administered? We must bear 
in mind, that its officers are of ourselves, and simply what 
we make them; that the government is not a thing apart 
and separate from the people; that, precisely in proportion 
to the wisdom, goodness, and intelligence of those of the 
people, who participate in its functions, will be the charac- 
ter of its administration; and, consequently, that the only 
mode, by which we can introduce our own wisdom and 
virtue into the national councils, is, not by proclaiming our- 
selves wiser and better than our neighbors, and demanding 
a corresponding deference for our opinion, but by making 
our neighbor as wise and as good as we are. ‘This is the 
only mode, by which the aristocratic principle can be right- 
fully exerted in our government. ‘The majority principle, 
therefore, if it cannot compel every man actually to love his 
neighbor as himself, does at least impress upon every one 
the absolute necessity of doing what is very nearly equiva- 
lent, namely, of making every other man, by his example, 
his sympathy, his kindness, and his instruction, as wise 
and as good, and consequently as safe a person to be en- 
trusted with the functions of government, as he is himself. 
In short, the principle of the Anglo-Saxon institution of 
franc-pledge, by which the freeholders of England were 
made sureties or free pledges to the king for the good be- 
havior of each other, is more than revived in the modern 
Anglo-American system of free suffrage ; but, with this dif- 
ference, that, by the law of Alfred, the freeholders of the 
tithing were only bound, in case any offence was committed 
within their district, to have the offender forthcoming ; 
whereas, by the operation of universal suffrage, each citizen 
is actually compelled to bear his share of the punishment, 
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which inevitably follows the neglect or abuse of any polit- 
ical right, by his fellow citizens. 

If some of our citizens, who complain that wisdom and 
goodness have not their due influence in the government, 
(and there are many such), would mingle more with their 
fellow citizens as equals and friends, and strive to instruct 
and improve them, according to the measure of their ability, 
they would find that human nature is every where the 
same, and that the humble and ignorant would receive their 
teachings with profit to themselves and thanks to their ben- 
efactors. Or if such should not prove to be the result, they 
would at least have better ground than they now have for 
complaining. ‘These complaints are heard chiefly in the 
mouths of those, who, by the blessing of providence, upon 
their own or their ancestors’ labors, are relieved from the 
necessity of coming much in contact with that portion of 
society, by whom the active business of life is conducted. 
How honorable would it be in such, to make use of their 
leisure in the improvement and instruction of their fellow 
men, instead of spending it in mere indolence or im their 
own personal and selfish gratification. Let these complain- 
ers have a little less confidence in themselves, and a little 
more in human nature; let them show themselves to be the 
brethren and friends of their race, before they pronounce 
that men are deaf to the claims of justice and benevolence ; 
and let them do what is in their power to make others vir- 
tuous and wise, before they complain of them for being 
ignorant and depraved. 

There is another class, who can only be taught their duty 
as citizens and forced into its performance, by being occa- 
sionally made to feel the operation of the majority principle. 
These are the selfish and indolent, who seem to look upon 
government as a piece of machinery, which, being occasion- 
ally wound up, say, once in a century or two, will then run 
on and perform its functions, till it is worn out, without any 
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further agency on the part of the people. These complain- 
ers consider a government that will go alone,—a sort of 
perpetual-motion-government,—as the great desideratum in 
political science; and they accordingly regard our own, 
with all its multitudinous calls upon the citizen to vote and 
act, as the most troublesome and inconvenient form in the 
world. Knowing little and caring less about the true func- 
tions of government, their only desire is to be relieved from 
taking any part in itsadministration. Forgetting their duty 
as citizens, it is not to be wondered at, that their claims as 
such are sometimes forgotten by others. Nothing can so 
effectually awaken these men to a sense of their duty, as 
the feeling that their interests are sometimes disregarded in 
the operation of the majority principle. 

The great objection to the majority principle is expressed 
in the question,—what security have we that the decision 
of mere superior numbers will be right? and this question 
we shall now attempt very briefly to answer. In the first 
place, however, and as a preliminary, we must be agreed 
as to that, for the attainment of which we desire security. 
Right is what we seek in the decision of the majority ; not 
that which is absolute, but only in that relative degree, 
which is attainable by man. We desire that the decision, 
by whomsoever pronounced, should be as near right, as 
human beings are capable of attaining. This being pre- 
mised, let us inquire what means we have at command, 
wherewith, in the first place, to secure a correct decision, 
or, in case of a wrong decision, to control and correct it. 
The best security, which it is possible to have, consists in 
the integrity and ability of those, by whom the decision is 
to be pronounced ; the next best is that which is derived 
from the consciousness on the part of those who decide, 
that their opinion is subject to the revision of a higher tri- 
bunal. ‘The latter is the kind of security to which the 
objection refers. 








1839. ] The Greatest-Happiness-Principle. 361 


There are two kinds of higher tribunals, to whose deci- 
sion we may look, and to one of which we must ultimately 
look, for the correction of human decisions. 'These are the 
cotemporaneous and the future. The first are superior tri- 
bunals existing at the same time with that whose decision 
is to be corrected, and by which that decision is revised and 
abrogated or changed, to make it conform to right. If we 
desire a similar security for the correctness of the decision 
of the appellate tribunal, we institute a third, to which we 
may have recourse for that purpose ; and so we may go on, 
through all the various conceivable forms of cotemporaneous 
responsibility. ‘The last decision, however, must be ac- 
knowledged as right, for the time being. From the deci- 
sions of ever so many cotemporaneous tribunals, the ulti- 
mate and final appeal must be made to the second kind of 
superior tribunal, the future. This judges of the act in 
question, not by the light and knowledge and under the 
influence of the prejudices of the same period, but by the 
improved standard of an advancing age, and free from the 
impediments to sound and correct cotemporary judgment. 
This last tribunal is the present, eternally and every 
where sitting in judgment on the past; in every country 
and under every form of government, its judges are the peo- 
ple; and their judgments are recorded in public opinion. 
This is the security, to which we must ultimately look, for 
the correctness of the decision of majorities; and this secu- 
rity has been hitherto found as effectual and perfect, as is 
attainable by man in his present state. 

In the foregoing remarks, on the character of the mind 
and labors of the late Mr. Bentham, we do not intend to 
depreciate the services, or disparage the fame, of that extra- 
ordinary man. If any thing can contribute to extend a 
knowledge of the former, or to add to the latter, it will be a 
thorough analysis and discrimination, such as we have par- 
tially presented in the beginning of this article. The views, 
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which we have taken of the greatest-happiness-principle, 
are similar, in one respect at least, to those which Mr. Ben- 
tham himself finally embraced, and which led him to dis- 
card the maxim of “the greatest happiness of the greatest 
number,’ as wanting in that clearness and correctness, 
which had originally recommended it to his notice and 
adoption. We cannot but marvel, however, that the deter- 
mined enemy of all cant, should have himself been guilty 
of the same submission to a cant phrase, which he so 
strongly reprobated in others.’ oa 


ART. VII.—BIOGRAPHICAL SKETCH OF JOSEPH DUDLEY. 


Joseru Duptey was for a while chief justice of the superior 
court during the administration of governor Andros. He was 
the son of Thomas Dudley, governor of the Massachusetts 
colony, and was born July 23, 1647, when his father was 
seventy years of age. His mother afterwards married the 
Rev. Mr. Allen, of Dedham, under whose care he passed 
the early years of his life, till his admission into college. He 
was graduated at Harvard in 1665, and was educated for 
the ministry. His ambitious views rendered him unwilling 
to devote himself to the duties of that profession, and he 
accordingly abandoned it for a public life. He was a repre- 
sentative in the general court from Roxbury, from 1673 till 
1675. ‘The following year he was chosen an assistant, and 
continued to be re-elected to that board till 1685. In 1681 
he was chosen, with Mr. Richards, agent of the colony. 
The colony charter was in danger of being lest through the 


' « Man calls himself a rational animal, and thus it is he is governed. To 
govern a camel, the Arabs put a hook into his nose: to govern a man, you 
sound a cant phrase in his ear ; church, liberty, equity, jury: and with this the 
animal with the two legs is led or drawn as you please.” Rationale of Judi- 
cial Evidence, vol. iv. p. 349. 
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machinations of Randolph, and a last effort was made to 
preserve it by a direct appeal to the crown. ‘The political 
parties in the colony, however, were divided in regard to 
the policy which ought to be pursued, in view of this threat- 
ened loss, and not a few, among whom was the celebrated 
Elisha Cooke, were opposed to taking any measures which 
could be construed into a surrender to the king of a right 
to control the charter at all, unless the same had been vio- 
lated. Dudley belonged to the opposite or prerogative party. 
The agency proved unsuccessful, and the charter was 
vacated against law, and even with scarcely the forms of 
justice. 

The embassy to England was not however lost to Dud- 
ley. He ingratiated himself with Randolph, and was suc- 
cessful enough to procure a commission as president of Mas- 
sachusetts and New Hampshire. He had in the mean time 
so far lost his popularity in the colony, that he was left out 
of the board of assistants at the election of 1686. Soon 
after, however, he received his commission as president, and 
entered upon the duties of the office. A council was named 
to aid him in the government, but the house of representa- 
tives was dispensed with. 

He organized the courts of the colony anew, and, among 
other improvements, introduced one regulating the admis- 
sion of attorneys, and requiring an oath of office to be taken 
by them upon their admission to the bar. This oath was 
adopted in July, 1686, and was in most respects substan- 
tially like the one required by the law of 1701, which has 
been used ever since that time. 

The term of his office soon expired by the arrival of sir 
Edmund Andros, in December, 1686, with a commission as 
governor of all New England, so that Dudley had only held 
the place of president a little over seven months. He was 
placed at the head of Andros’s council by commission from 
the king, and seems to have been too much in his confidence, 
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to escape the odium with which that miserable tyrant was 
regarded by the people of Massachusetts. 

No change was made in the courts until March, 1687, 
when a superior court was established, consisting of three 
judges, and Dudley was placed at the head of the court. 
He held this place for about a year, when he was supersed- 
ed by the appointment of chief justice Palmer, and accept- 
ed a subordinate place on the bench. It was while he 
was at the head of the court, that the famous trial of the 
Rev. Mr. Wise, of Ipswich, was had. The town, believing 
that the governor had no right to levy money without a 
legislative grant, declined assessing a tax, which the gov- 
ernor had ordered. For this refusal on the part of the town, 
their clergymen and several of the principal men were ar- 
rested and carried to Boston, where they were shut up in 
jail to await their trial. Anapplication for a writ of habeas 
corpus was refused them by the chief justice, which was 
made the ground of an action for damages against him by 
Mr. Wise, after the revolution. 

After a tedious and harassing delay, the prisoners were 
put upon their trial. They claimed the privileges secured 
to them as Englishmen by the magna charta and the laws 
of England. The chief justice, however, informed them, 
that they must not expect that the laws of England would 
follow them to the ends of the earth, and concluded by tell- 
ing them, that they had no more privileges left them than to 
be sold as slaves. He charged the jury, and stated that the 
court “‘ expected a good verdict from them, seeing the mat- 
ter had been so sufficiently proved against the criminals.” 
A verdict was accordingly rendered against them, and a 
severe punishment thereupon inflicted, because the town in 
which they resided declined yielding to an arbitrary and 
illegal act. 

This anecdote may serve to illustrate the state of the 
administration of justice at that time, in Massachusetts, as 
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well as the judicial character of judge Dudley. Nor was 
this a solitary case of the grossest prostitution of the forms 
of justice, to purposes of party vengeance and sordid self- 
interest, which was practised while he was upon the bench. 

Dudley continued upon the bench until the revolution of 
1689. At the time that broke out, he was holding a court 
in the Narraganset country. Upon hearing what had taken 
place in Boston, some of the people of Providence went and 
arrested him, and brought him back to his house in Rox- 
bury, where he was placed under a guard of soldiers. From 
thence he was carried to Boston, and after being imprisoned 
awhile at the house of Mr. Eyre, one of the council of safety, 
he was confined in the castle and underwent a long and 
rigorous imprisonment. He complained of being destitute 
of necessary food and fire, and there is little doubt that he 
suffered under the severity to which he was subjected. 

He was sent with Andros to England to answer to the 
complaints of the colony, but these were never prosecuted, 
and he seems not to have suffered much loss of royal favor, 
for, the following year, he was appointed chief justice of 
New York, and held that office about three years. He 
found that province in a state of great party excitement, 
and his conduct in the trial of Leister, the head of one of 
the factions, gave great offence to his political opponents, 
and was the ground of serious charges against him in 
England. 

He does not appear to have been satisfied with the office 
he held; for, in 1693, he was again in England, endeavoring 
to supplant governor Phipps, but having failed in this at- 
tempt, he was made lieutenant governor of the isle of Wight, 
through the influence of lord Cutts, the governor of that 
island, and held the office eight years. While resident there, 
he was elected and served as a member of parliament for 
Newton in the county of Southampton, but with what de- 
gree of success, does not very satisfactorily appear. With 
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all his honors and emoluments, however, he was discon- 
tented while away from New England, and spared no op- 
portunity for recovering the favor he had lost with the 
people there. He courted the dissenters, made peace with 
Mr. Mather, and succeeded so well in his endeavors to re- 
move the prejudices existing against him, that, on the death 
of lord Bellamont, he obtained the oflice of governor of Mas- 
sachusetts and New Hampshire. He returned to Boston 
with his commission, June, 1702, and was well received by 
the people. He however remembered those, through whose 
agency he had suffered at the time of the revolution, and 
spared no opportunity of manifesting his feelings of hostility 
towards them. Several of those who had been members of 
the council for many years were again elected, but were 
rejected by him on coming into office. Among these 
was Mr. Cooke, who was among the most popular men in 
the province, and connected with many of its most influen- 
tial families. This involved him in disputes, and his lofty 
bearing as chief magistrate also gave offence to many. 
Charges of a scandalous nature were preferred against him 
to the queen, but did not find credence in England, nor 
were they generally believed even in Massachusetts. 
Besides the wars with the indians, the administration of 
governor Dudley was distinguished by two military expedi- 
tions, one in 1710, which resulted in the reduction of Port 
Royal, and the “ Canada expedition” of 1711, which was 
little better than a series of disasters from the beginning to 
the end. Among the consequences which resulted from the 
latter expedition, was a heavy province debt, and a resort 
to bills of credit as a means of defraying the expenses 
thereby incurred. Out of these arose two parties which 
long divided the province ; one contending for the establish- 
ment of a private bank, the other for a loan of the public 
faith, in the form of bills of credit. The latter project pre- 
vailed, and of the two it had the preference in the mind of 














1839. ] Biographical Sketch of Joseph Dudley. 367 


the governor, who thereby enlisted a bitter and powerful 
opposition to all his measures. 

The governor’s commission expiring upon the death of 
the queen, he was supplanted by colonel Burgess, who was 
commissioned on the 17th March, 1715. Burgess, how- 
ever, never came to New England, and was succeeded by 
colonel Shute. Governor Dudley retired from the office in 
November, 1715, and the place was filled by the lieutenant 
governor till the arrival of governor Shute, in October, 1716. 
Governor Dudley was at this time nearly seventy years of 
age, and had begun to feel the cares of government as a 
heavy burden; and upon his leaving the chair of state, he 
retired to his seat in Roxbury, where he died April 2, 1720, 
at the age of 73 years. On the 8th of the month he was 
buried with great pomp and respect. ‘Two regiments of 
infantry and two companies of cavalry took part in his fu- 
neral; minute guns were fired from the castle and all the 
bells in Boston were tolled. The council attended, and an 
immense concourse of the most influential men in the pro- 
vince was present on the occasion. 

No native of New England had passed through so many 
scenes and enjoyed so many public honors and offices as 
governor Dudley. 

Had he remained in private life, he would have been justly 
eminent as a philosopher and a scholar, a divine or a law- 
yer. He was, in fact, to no small extent, all these, even 
amidst the cares and perplexities of public life. 

In private life, he was amiable, affable and polite, elegant 
in his manners, and courteous and gentlemanly in his 
intercourse with all classes. His person was large, and his 
countenance open, dignified and intelligent. He had been 
familiar with the court, and his address and conversation 
were uncommonly graceful and pleasing. As a judge he 
was distinguished for gravity, dignity, and on ordinary 
occasions, mildness of manner. As a chief magistrate, none 
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could doubt his capacity to govern, and the prudence with 
which he managed the affairs of the province, disarmed 
even the opposition of his enemies. 

Ambition was his ruling passion, and the desire to be the 
governor of his own native province, seems to have out- 
weighed every other consideration of profit or advancement. 
In accomplishing his ends, he regarded means as of a second- 
ary consideration. While pursuing his career of ambition, 
he encountered enemies the most determined, and at the 
same time was able to win and draw around him ardent 
and devoted friends, who never deserted him. He ran 
through the scale of honors and political preferments in 
the colony, and retired at last wearied and worn out with 
the perplexities and responsibilities of office, to enjoy a few 
years of quiet and reflection in the scenes of domestic life. 
He was justly regarded as an honor to Massachusetts, and 
though his character and opinions as a judge probably 
added little weight to the judiciary of the province, it 
seemed due to his eminent station in public life, to trace 
thus briefly his political character, although these sketches 
are chiefly designed to preserve the names of those who 
have been distinguished by their connection with our 
courts. 

Governor Dudley was connected by birth or marriage 
with many of the principal families in the province. His 
son Paul was afterwards the able and distinguished chief 
justice of the province, and another of his sons was for 
many years speaker of the house of representatives. His 
descendants are still among us, but the name has yielded to 
the republican tendency of our institutions, and is not now 


to be found among those in place and power in our com- 
monwealth. E. W. 
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JURISPRUDENCE. 


I—DIGEST OF ENGLISH CASES. 
COMMON LAW. 


Selections from 5 Adolphus and Ellis, Parts 3 and 4; 6 Same, Part 1; 2 Nevile 
and Perry, Part 2; 4 Bingham’s New Cases, Parts 1 and 2; 3 Meeson and 
Welsby, Part 2; 6 Dowling’s Practice Cases, Part 2; and 8 Carrington and 
Payne, Part 1. 


ACTION ON THE CASE. (For negligent driving—Pleading.) 
Case for the negligent management of a train of railway car- 
riages, whereby it ran against another train, in one of which the 
plaintiff was riding, and injured him. Plea, that the parties 
having the management of the train in which the plaintiff was, 
managed it so negligently and improperly, that, in part by their 
negligence, as well as in part by the defendant’s negligence, 
the defendant’s train ran against the other, and caused the inju- 
ries to the plaintiff: Held, that the plea was bad in form, as 
amounting to not guilty ; and in substance, for not showing, not 
only that the parties under whose management the plaintiff was 
were guilty of negligence, but also that by ordinary care they 
could have avoided the consequences of the defendant’s negli- 
gence. (11 East, 60.) Bridge v. Grand Junction Railway 
Company, 3 M. & W. 244; Armitage v. Same, 6 D. P. C. 340. 

ARBITRATION. (Award—Certainty.) Toa breach of cove- 
nant for non-payment of an instalment due for certain work 
done, the defendants pleaded, first, that the work had not been 
completed ; second, that the instalments had been paid when 
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due. The cause was referred to an arbitrator, who awarded 
that a verdict should be entered for the plaintiff on the first 
issue, damages ls.; on the second issue, damages, 13s. 4d. : 
Held, sufficiently certain, and that it was not necessary that one 
entire sum should be awarded on the entire breach. Smith v. 
Festiniog Railway Company, 4 Bing. N. C. 23; 6 D. P. C. 190. 

2. (Award—Finality.) Four actions between distinct parties, 
together with all matters in difference between the parties, were 
referred to an arbitrator. Among the matters in difference was 
a fifth action, an ejectment relating to a part of the premises in 
dispute ; of which fifth action the award took no notice, although 
it had been mentioned to the arbitrator : Held, that this omission 
rendered the award bad in toto. (1 Turn. & Russ. 128; 7 
East, 81; 1 B. & Ad. 723; 2 Saund. 293.) Stone v. Phillips, 
4 Bing. N. C. 37; 6 D. P. C. 247. 

3. An action of trover against a pawnbroker was referred to arbi- 
tration. The liability of the defendant to damages depended on 
the question, whether or not he had made sufficient inquiries 
when the goods were pledged. The arbitrator, in a case stated 
for the opinion of the court, having declared that he was unable 
to find whether or not the defendant made the requisite inquiries, 
the court referred it back to him to find that fact affirmatively 
or negatively. Ferguson v. Norman, 4 Bing. N. C. 52. 

ASSUMPSIT. (Consideration—Forbearance to sue.) Forbear- 
ance to sue, on the part of the assignee of a bond, is a good 
consideration for a parol promise by the obligor to pay by in- 
stalments, and to give a warrant of attorney to enter up judg- 
ment for the whole in case of default in payment of any instal- 
ment. The mutuality of the contract consists in the forbearance 
by the assignee being a condition precedent to any right to sue 
on the promise. 

The bond is in no respect varied by the parol agreement, 
since it was already forfeited at the time of making the new 
contract. (1 Saund. 210, n. 1; 2 Saund. 137, n. 2; 1 Lord 
Raym. 368; Com. Dig. Action on the Case sur Assumpsit, 
Consideration (B)). Morton v. Burn, 2 N. & P. 297. 
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BILLS AND NOTES. (Notice of dishonor.) The following 


was held a sufficient notice of dishonor to the drawer of a bill 
of exchange :—‘ Your bill, drawn on T. and accepted by him, 
is this day returned with charges, to which we beg your imme- 
diate attention.” (2M. & W. 799.) Grugeon v. Smith, 2 N. 
& P. 303. 


. (Liability on, after giving renewed bill.) The plaintiff held a 


bill of exchange accepted by the defendant. When it became 
due, the defendant asked for time, and some months afterwards 
gave the plaintiff another bill for the same amount, the plaintiff 
at the same time telling him that something was due for inter- 
est, and continuing to hold the first bill. ‘The second bill was 
paid when due: Held, that the plaintiff was, nevertheless, en- 
titled to sue the defendant, and also the drawer, on the first bill, 
for the interest due upon it. Lumley v. Musgrave, 4 Bing. N. 
C. 9; Lumley v. Hudson, ib. 15. 


. (Notice of dishonor.) ‘The drawer of a bill being applied to 


for payment, said, ‘If the acceptor does not pay, I must, but 
exhaust all your influence with the acceptor first.” The drawer 
afterwards directed the party applying to raise the money on 
the lives of himself and the acceptor: Held, that these ad- 
missions were not to be taken as conclusive evidence of the 
drawer’s having received or waived notice of dishonor of the 


bill. (7 East, 231; 3 Tyrw. 923.) Hicks v. Duke of Beau- 


fort, 4 Bing. N. C. 229. 
. (Same.) Where a party drew a bill, dating it generally ‘* Lon- 


don,” on an acceptor also resident in London, whose address 
was stated in the bill: Held, that proof that a letter, containing 
notice of the dishonor of the bill, was put into the post-office, 
addressed to the drawer at “* London,” was evidence to go to 
the jury that he had due notice of dishonor. (Ry. & M. 249.) 
Clarke v. Sharpe, 3 M. & W. 166.) 


CARRIER. (Destruction of goods by accident.) 'To a declara- 


tion on a contract by the master of a steam vessel to convey 
goods from Dublin to London, and to deliver them at the port 
of London to plaintiff or his assigns, a plea that, after the arri- 
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val of the vessel at London, the defendant caused the goods to 
be deposited on a wharf, there to remain until they could be 
delivered to the plaintiff, the wharf being a place where goods 
from Dublin were accustomed to be landed, and fit and proper 
for such purpose ; and that before a reasonable time for their 
delivery had elapsed they were destroyed by a fire, which broke 
out there by accident,—was held bad on demurrer. (5 T. R. 
389.) Gatliffe v. Bourne, 4 Bing. N. C. 314. 

2. (Common, who is.) A town carman, whose carts ply for hire 
near the wharfs, and who lets them out by the hour, day, or job, 
is not a common carrier. 

If goods be delivered to A., under a contract that the owner 
shall go with them and take care of them, that is not a delivery 
of them to A. as a common carrier. Brind y. Dale, 8 C. & 
P. 207. 

COINING. (Uttering, what.) The giving of a piece of counter- 
feit coin in charity is not an uttering within the statute 2 Will. 
4, c. 34, s. 7, although the party may know it to be counterfeit ; 
for there must be an intention to defraud some person shown. 
Rex v. Page, 8 C. & P. 122. 

CONDITION PRECEDENT. Agreement, that lessee should 
spend 200/. in repairs, to be inspected and approved of by the 
lessor, and to be done in a substantial manner; lessee to be 
allowed to retain the sum out of the first year’s rent: Held, 
that the lessor’s approval was not a condition precedent to the 
lessee’s retaining the rent. (9 Bing. 672.) Dalliman vy. King, 
4 Bing. N. C. 105. 

COPYRIGHT. (In dramatic productions.) What is a represen- 
tation of part of a dramatic production, so as to subject the party 
representing it to a penalty under the 3 & 4 Will. 4, c. 15, s. 2, 
is a question for the jury. And a jury having found that the 
singing of two or three songs of the plaintiffs libretto to an 
opera was a representation of part of the plaintiffs production, 
the court refused a new trial. Planché vy. Braham, 4 Bing. N. 
C. 17. 

CORPORATION. Assumpsit is maintainable against a corpora- 
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tion aggregate without a head, on an executed contract. (1 
Camp. 466 ; 4 Bing. 75: 2 C. & P. 365, 371; 1 Ventr. 47; 4 
C. & P. 111; 3 B. & Ad. 125.) Beverly v. Lincoln Gas Light 
and Coke Company, 2.N. & P. 283. 

COVENANT. Covenant lies for rent reserved by indenture, and 
accruing before a re-entry for a forfeiture, notwithstanding the 
lessor, under such re-entry, is to have the premises again, “as 
if the indenture had never been made.” Hartshorne vy. Wat- 
son, 4 Bing. N. C. 178. 

DEED. (Estoppel byreleasein.) 'Toassumpsit for the recovery 
of certain interest due to the plaintiff on the sale by him to the 
defendant of a policy of insurance on life, the defendant pleaded, 
that by indenture made between the plaintiff and defendant, the 
plaintiff released, exonerated, and discharged the defendant of 
and from all claim and demand whatsoever, for, upon, or in re- 
spect of the purchase of the policy, and all moneys due to the 
plaintiff in respect thereof, and of and from the supposed cause 
of action in the declaration mentioned. It appeared in evidence 
that the policy was sold subject to a condition that the purchaser 
should pay down a deposit of 20/. per cent., and sign an agree- 
ment for payment of the remainder on the 8th June, 1835 ; but 
should the completion of the purchase be delayed, the purchaser 
was to pay interest on the balance of the purchase money, at 51. 
per cent. per annum, from that day until the purchase was com- 
pleted. ‘The defendant did not complete the purchase till Jan- 
uary 1836, when he paid the purchase money in full, with inter- 
est from the Sth June, and an assignment of the policy, duly 
executed by the plaintiff, containing a release in the terms stated 
in the plea, and having a receipt for the whole purchase money 
indorsed, was handed to the defendant. It was afterwards dis- 
covered that the plaintiffs attorney, on that occasion, under 
calculated the interest by 34/.: Held, that the release was a bar 
to an action for thatsum. Harding v. Ambler, 3 M. & W. 279. 

EASEMENT. (Right of support to house from adjoining sub- 
soil.) If a party builds a house on his own land, which has 
previously been excavated to its extremity for mining purposes, 





374 Jurisprudence. [Jan. 


he does not acquire a right to support for the house from the 
adjoining land of another, at least until twenty years have 
elapsed since the house first stood on excavated land, and was 
in part supported by the adjoining land, so that a grant by the 
owner of the adjoining land of such right to support, may be 
inferred ; for rights of this sort can have their origin only in 
grant. 

And semble, such grant ought not to be inferred until after 
the lapse of twenty years, since the owner of the adjoining land 
knew or had the means of knowing that the land had been so 
excavated. 

Therefore, the owner of the adjoining land is not liable to an 
action on the case, if, within such period, he works mines under 
his own land so near its boundary as to cause the excavated 
land on which the house stands to sink, and the house to be 
thereby injured. (3 B. & Ad. 871.) Partridge v. Scott, 3 M. 
& W. 220. 

EVIDENCE. (On issue of sanity.) On a question as to the 
competency of a devisor to make a will, letters addressed to 
him, found after his death, open, with the seals broken, in a 
cupboard under his bookcase, in a private room, (along with 
other letters indorsed by the testator, and to some of which he 
had written answers), were held inadmissible in evidence, by 
Tindal, C. J., Parke, B., Bosanquet, J., and Coltman, J.: dis- 
sentientibus Park, J. and Gurney, B. 

A letter found in the same place, addressed to the testator, 
requesting him to communicate with his attorney on a matter of 
business, and indorsed by the attorney, (who lived some miles 
off), was held admissible, by Tindal, C. J., Park, J., and Gur- 
ney, B.; Parke, B., Bosanquet, J., and Coltman, J. dissentienti- 
bus. Wright v. Doe d. Tatham, 2 N. & P. 305. 

2. (Of accomplice.) The confirmation of an accomplice should 
be as to some circumstance affecting the party accused ; as by 
showing him and the accomplice together, under such circum- 
stances as were not likely to have occurred unless there was 
concert between them. Rez vy. Farler,8 C. & P. 106. 
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3. (Deposition before magistrate.) It was proved by the magis- 
trate’s clerk that the deposition of a prosecutor was taken before 
the magistrate, in the presence of the prisoner, who had a full 
opportunity of cross-examination. It was taken on the same 
sheet of paper as that of the other witnesses, and at the end of 
the last deposition were the words “‘ sworn before me,” and the 
magistrate’s signature. The prosecutor had died before the 
trial: Held, that the deposition was receivable in evidence. Rex 
v. Osborne, 8 C. & P. 113. 

FIXTURES. (Not recoverable in trover.) A lessee cannot, even 
during his term, maintain trover for fixtures attached to the free- 
hold. (2M. & W. 450.) Mackintosh v. Trotter, 3M. & W. 
184. 

FRAUDS, STATUTE OF. (interest in land.) Declaration in 
assumpsit stated, that the plaintiff was desirous of taking a fur- 
nished house as a school ; that the defendant was possessed of a 
house in part furnished, and all other furniture necessary for the 
completely furnishing the same ; and thereupon, in considera- 
tion that the plaintiff, at the defendant’s request, would take pos- 
session of the said house, and would, if the furniture necessary 
for completely furnishing the house for the purposes aforesaid, 
should be sent into the house by the defendant in a reasonable 
time, become the defendant’s tenant of the house, with all the 
furniture aforesaid, at the rent aforesaid, and pay the rent quar- 
terly on, &c ; the defendant promised that he would, within a 
reasonable time after the plaintiff should have so taken posses- 
sion of the house and premises, send in all the furniture neces- 
sary for completing the furnishing of the house with furniture 
of good quality. Averment, that the plaintiff took possession 
of the house ; but that the articles of furniture sent in by the 
defendant were not of good quality, and all the furniture neces- 
sary for the completion of the furnishing of the house was not 
sent in. Plea, that there was no note or memorandum in writ- 
ing, of the promise stated in the declaration: Held, on demurrer, 
that the promise stated in the declaration related to an interest 
in land, and therefore no action could be maintained on it, for 
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want of a memorandum in writing. Mechelen v. Wallace, 2 
N. & P. 224. 

2. (Acceptance—Pleading.) Where a joint order is given for 
several classes of goods, the acceptance of one class is a part 
acceptance of the whole, within s. 17 of the Statute of Frauds. 
(1B. & C. 156; 2B. & C. 37.) 

Semdle, that if the purchaser of goods has used (in the opin- 
ion of the jury) more of them than was necessary for experi- 
ments, that does not amount to an acceptance within the statute. 

Agreed, that the defence that there was no sufficient contract 
to satisfy the Statute of Frauds, may be taken under the general 
issue. Elliott v. Thomas, 3 M. & W. 170. 

ILLEGAL CONTRACT. (Contract made on Sunday, how ren- 
dered valid—Pleading.) Toa count for goods sold and deli- 
vered, the defendant pleaded that they were goods sold and 
delivered to him by the plaintiff in the way of his trade, on a 
Sunday, contrary to the statute. The plaintiff replied, that the 
defendant, after the sale and delivery of the goods, kept them 
for his own use, without returning or offering to return them, 
and had thereby become liable to pay the sum mentioned in the 
plea, being so much as they were reasonably worth: Held bad 
on demurrer. (6 Bing. 653.) Simpson vy. Nicholls, 3 M. & W. 
240; 6 D. P. C. 355. 

INNKEEPER. An innkeeper cannot detain the person of his 
guest, or take off his clothes, in order to secure payment of his 
bill. (Over-ruling the dictum of Eyres, J., 1 Show. 269.) 
Sunbolf v. Alford, 3 M. & W. 248. 

INSURANCE. (Compensation received from insurer cannot be 
deducted from damages by wrong-doer.) The plaintiff sued the 
defendants for damaging his ship by collision: Held, that the 


defendants were not entitled to deduct from the amount of the 
damages, a sum of money paid to the plaintiff by insurers in 
respect of such damage. (3 Dougl. 60; Park, Ins. 226.) Yates 
v. Whyte, 4 Bing. N. C. 272. 

2. (Consolidation rule.) Where two actions were brought on two 
policies of insurance by the same plaintiffs against different 
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defendants, the court refused to make a consolidation rule on 
the terms of the plaintiffs and defendant in each being concluded 
by the verdict in one action, against the consent of the plaintiffs. 
(1 Ad. & E. 635; 4 Ad. & E. 646.) M‘Gregor v. Horsfall, 
6 D. P. C. 338. 


LARCENY. A person, by false pretences, induced a tradesman 


2. 


to send by a servant to a particular house, goods to the value of 
3s., with change for a crown-piece. On the way he met the 
servant, and induced him to part with the goods, giving him a 
crown-piece, which afterwards was found to be bad. The mas- 
ter and servant both swore that the latter had no authority to 
part with the goods or change without receiving the crown-piece 
in payment, though the former admitted that he intended to sell 
the goods and never expected them back again: Held, that the 
offence amounted to larceny. (1 Leach, 520.) Rex v. Small, 
8 C. & P. 46. 

(Stealing in a dwelling-house.) A man went to bed witha 
prostitute in a house to which she took him, having put his 
watch in his hat on a table: while he was asleep she stole his 
watch: Held, that the offence was that of stealing in a dwel- 
ling-house, and not of stealing from the person. (R. & R. 418.) 
Rex v. Hamilton, 8 C. & P. 49. 


LIBEL. (What.) The publisher of a magazine, in observations 


on an exhibition of flowers, printed of the exhibitor the following 
matter :—‘* The name of G. is to be rendered famous in all 
sorts of dirty work: the tricks by which he, and a few like 
him, used to secure prizes, seem to have been broken in upon 
by some judges, more honest than usual. If he be the same 
man who wrote an impudent letter to the Metropolitan Society, 
he is too worthless to notice; if he be not the same man, it is a 
pity two such beggarly souls could not be crammed into the 
same carcass :” Held, a libel. Green vy. Chapman, 4 Bing N. 
C. 92. 


. (Privileged communication.) A widow lately being about to 


marry the plaintiff, the defendant, her daughter’s husband, wrote 
her a letter, containing imputations on the plaintiff's character, 
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and desiring a diligent and extensive inquiry into it: Held, that 
the plaintiff could not recover without proof of express malice. 
Todd vy. Hawkins, 8 C. & P. 88. 

MANSLAUGHTER. (By reason of negligent manufacture of 
dangerous weapons.) An ironfounder being employed to make 
some cannon, to be used on a day of rejoicing, after one of them 
had burst, and had been returned to him in consequence, sent 
it back in so imperfect a state, that on being fired it burst again, 
and killed a person: Held, that the maker was guilty of man- 
slaughter. Rex vy. Carr, 8 C. & P. 163. 

PARTNERSHIP. (Liability of dormant partner.) A dormant 
partner is not liable on the written agreement of his copartners, 
to which he is not a party, to employ a person in their trade for 
acertain period. (15 East, 7; 2 Campb. 308.) Beckham v. 
Knight, 4 Bing. N. C. 248. 

PRINCIPAL AND ACCESSARY. A was indicted for the wilful 
murder of B, and C was indicted for receiving, harboring and 
assisting A, well knowing that he had committed the felony and 
murder aforesaid : Held, that if the offence of A was reduced 
to manslaughter, C might nevertheless be convicted as accessary 
after the fact. Rex v. Greenacre, 6 C. & P. 35. 

PRINCIPAL AND SURETY. (Giving time to principal, when 
surety discharged by—Pleading.) Assumpsit against the maker 
of a promissory note. Plea, that it was a joint and several note 
made by the defendant and T. S., and that the defendant entered 
into it at the request of T. S., and for his accommodation, and 
in order that he might get it discounted by the plaintiffs ; that 
the defendant had no other value or consideration for making it, 
and that he made it as a mere surety for T. S., of which plain- 
tiffs had notice ; and that, although the note was due in the hands 
of the plaintiffs for six months, yet the defendant had no notice, 
till the commencement of this suit, of its nonpayment by T.S. ; 
and that the plaintiffs gave time for payment to T. 8., to the 
prejudice and without the knowledge or consent of the defend- 
ant: Held bad on general demurrer. Clarke v. Wilson, 3 M. 
& W. 208. 
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RELEASE. (What amounts to.) A covenant not to sue upon a 
simple contract debt for a limited time is not pleadable in bar 
of an action for such debt. (Carth. 63; 2 Salk. 573.) Thim- 
bleby v. Barron, 3 M. & W. 210. 

SCHOOLMASTER. (Wearing apparel furnished by.) A school- 
master has no right to charge for wearing apparel furnished by 
him to a scholar without the sanction, express or implied, of the 
parent or guardian. Clements v. Williams, 8 C. & P. 58. 

SHIPPING. (Contribution for loss by jettison.) 'The owner of 
goods laden on the deck of a ship, according to the custom of a 
particular trade, is entitled to contribution from the ship owner 
for a loss by jettison. (4 Camp. 142; Abbott on Sh. 363; 
Emerigon, c. 12, s. 42; Valin, tit. Du Capitaine, art. 12; Con- 
sol. del Mare, c. 183.) Gould y. Oliver, 4 Bing. N. C. 134. 

TENDER. A tender was made in these words—* I have called 
to tender 8/. in settlement of R.’s bill: ”” Held, that as the mean- 
ing of the words was ambiguous, it was for the jury to consider 
whether the tender was conditional or not. Eckstein v. Rey- 
nolds, 2 N. & P. 256. 

WOUNDING. A blow was given with a hammer on the face, 
which broke the lower jaw in two places ; the skin was broken 
internally, but not externally, and there was not much blood : 
Held, a wounding within the statute 1 Vict. c. 85. Reg v. 
Smith, 8 C. & P. 173. 





EQUITY. 


Selections from 2 Keen, Part 1; 8 Simons, Part 1 ; and 2 Younge and Collyer, 
Part 3. 


AMENDMENT. (Bill of discovery—Insurance cause.) Amend- 
ment not allowed to be introduced after answer, in a bill for 
discovery in aid of a defence at law, where the new matter 
might with proper diligence have been discovered and intro- 
duced into the original bill. 
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But where the original bill inquires into the particulars of a 
contract, and another distinct subsequent contract is disclosed 
by the answer, that may be inquired into by amended bill. Mills 
v. Campbell, 2 Y. & C. 398. 

CHARGE. (Of legacies by unattested codicil—Annuity.) A 
testator, by will duly attested, directed his real and personal 
estate to be sold, and the money to arise therefrom to be applied 
in payment of his debts, &c. and also the legacies which he 
might bequeath by any codicil to his will. He afterwards, by 
an unattested codicil, gave an annuity to his wife: Held, that 
such annuity could not be distinguished from a mere pecuniary 
legacy, and was charged on the real estate. Swift v. Nash, 2 
Keen, 20. 

EVIDENCE. (Contradiction.) An affidavit by a party contra- 
dicting declarations made by him in a deed, is admissible in 
evidence. Timson v. Ramsbottom, 2 Keen, 52. 

2. (Pedigree—Entry in religious book.) An entry in these words, 
“ E. J. her book, 15th June, 1680, the gift of H. J. her father,” 
was found in a book of a religious character, no date being given 





as to the date of such entry, or as to its having been made by 
E. J., but it was shown that the book had been preserved in the 
family, and that it had been delivered to a descendant of the 
family as a family memorial by his grandfather, who, at the 
same time, in the year 1798, made other entries in it as to the 
family pedigree : Held, that the first-mentioned entry was admis- 
sible in evidence. Hood vy. Beauchamp, 8 Sim. 26. 

EXECUTOR. (Retainer by.) One of two executors has a right 
to retain, out of a balance due from both to the testator’s estate 
in respect of assets received, a debt due to himself. Kent v. 
Pickering, 2 Keen, 1. 

GAMING. (Money lent at play—I. O. U.) It is still a mooted 
point at law, whether money lent at play is recoverable in an 
action ; and an action having been brought upon an I. O. U. for 
the recovery of money alleged to have been so lent, the plaintiff 
at law must, on a bill of discovery being filed ‘against him, an- 
swer as to that point. Wilkinson v. L’ Eaugier,2 Y. & C. 367. 
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2. (Same point—Foreign law.) The plaintiff at law in last case 
having answered as to the circumstances of the loan, which ap- 
peared to have been made in a gaming house at Paris, the injunc- 
tion to restrain his proceeding at law was dissolved ; a suffi- 
ciently distinct case as to the circumstances of the loan, and as 
to the effect of the French law on the point, not having been 
raised by bill and answer for the question to be decided in 
equity. S.C. 

LACHES. (Bill of discovery.) The laches of the plaintiffs in 
a bill of discovery, in aid of a defence at law, is not a ground 
for depriving them of a commission for the examination of wit- 
nesses abroad, though it is a ground for putting them to more 
severe terms. Mills vy. Campbell, 2. Y. & C. 402. 

LEGACY. (To class of children.) Where a fund was given to 
one for life, remainder to such children of another person as 
should attain the age of twenty-one. The legatee for life died 
before the eldest child attained that age: Held, without argu- 
ment, that all the children in esse when such eldest child did 
attain twenty-one, were entitled to share on attaining that age 
themselves. Clarke v. Clarke, 8 Sim. 59. 

2. (Lapse prevented by maintenance.) A legacy was given charged 
on real estate, and payable when the brother and sister of the 
legatee had attained twenty-one, and the rents of the estate 
were up to that time given for their maintenance : Held, that 
the legacy did not lapse by the death of the legatee before the 
time of payment. Goulbourn v. Brooks, 2 Y. & C. 539. 

3. (Specific misdescription.) Testator bequeathed 20427. In the 
5/. per cent. bank long annuities for thirty years, which he had 
purchased. He had bought 106/. long annuities for the said sum 
of 2042/., which had thirty years to run: Held, that the 1061. 
annuities passed as a specific legacy. Attorney-General vy. 
George, 8 Sim. 138. 

LEGATEE. (Description of, uncertainty.) A bequest of resi- 
due to the “Inhabitants of 'Tawleaven Row,” who, it appeared 
by the report of the Master, consisted, at the time of the death 
of the testatrix, of seven poor families, making up thirty in 
number, established. Rogers v. Thomas, 2 Keen, 8. 
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MARRIAGE ARTICLES. (Mutual covenants, construction and 
effect of.) When the father of intended husband and wife mu- 
tually covenanted to settle certain property in consideration of 
intended marriage, and of performance of covenant of the other 
party, but in the recitals the intended covenants were each of 
them spoken of without reference to the other, and the cove- 
nants for the title were also in form independent: Held, on a 
suit by one of the children of the marriage, that the covenants 
were not dependent on each other, but it was said by the court, 
that covenants in marriage-articles might be made dependent on 
each other, if the intention were clearly expressed. Loyd v. 
Loyd, 8 Sim. 7. 
MISTAKE. (Specific performance—Sale by auction.) Where 
the same auctioneer was employed by two parties to sell at the 
same place, and on the same day, estates belonging to each, and 
a friend of one of the parties, who had undertaken to bid for 
him, went to the sale, and bid by mistake for a portion of the 
estate of the other party (the plaintiff), which was knocked 
down to him at a high price, upon which he handed up his card 
to the auctioneer, but subsequently, on discovering his error, 
refused to sign the contract: Held, on a suit for specific per- 
formance by the plaintiff, that he should be left to his remedy 
at law. Malins v. Freeman, 2 Keen, 25. 

Quere, whether a signature by the clerk of the auctioneer is 
a sufficient signature within the statute? S. C. 
MORTGAGE. (Mortgage on two estates—Foreclosure against 
one.) Where a man has a mortgage on two estates, of which 
the equity of redemption has been subsequently conveyed or 
mortgaged to different parties, he cannot file a bill for fore- 
closure against the one estate, without making the purchaser of 
the other a party, as both estates must bear their share of the 
debt ; nor does it make any difference that there is a statement 
in the bill, not admitted by the answer of the second mortgagee, 
that the purchaser of the other estate is a purchaser without 
notice, or under circumstances which would entitle him to hold 
the estate discharged from the mortgage. Payne v. Compton, 
2 Y. & C. 457. 
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PARTNERSHIP. (Quasi partnership in respect of joint loan— 
Parties.) Every joint loan, whether contracted for mercantile 
purposes or not, is in equity joint and several. Therefore, where 
four persons opened a joint account with a bank, from which 
they borrowed money on such joint account: Held, that the 
bankers might claim payment of the whole debt out of the 
assets of one of such persons, being dead, but that the other 
three were necessary parties to the suit, as being interested in 
taking the account. (Exp. Kendall, 17 Ves. 525.) Thorpe v. 
Jackson, 2 Y. & C. 553. 

PATENT. (Partnership in—Joint liability of co-patentees.) 
Joint owners of a patent are considered as partners ; and where 
a party had been induced by the fraud of one of such joint 
owners to purchase from him, by an agreement, to which all 
were parties, the use of a patent right, which turned out to be 
of no value: Held, that each of the parties to the contract, one 
of whom had no interest in the patent at the time of the con- 
tract, was liable to refund the whole of the purchase-money 
fraudulently obtained. Lovell v. Hicks, 2 Y. & C. 481—on 
rehearing, see S. C. 2 Y. & C. 58. 

PLEADING. (Demurrer—Bill of discovery.) To a bill of dis- 
covery in aid of a defence at law, which prayed for a commis- 
sion to examine witnesses, a demurrer to the relief only was 
held bad. Mills v. Campbell, 2 Y. & C. 389. 

2. (Multifariousness—Insurance cause.) <A joint bill of discovery, 


"© 
~ 


brought by the underwriters at Lloyd’s, and the corporation of 
the London assurance, against a party who had brought actions 
at law against each of them on the policies underwritten by 
each, is not multifarious, although the policies of the latter, as 
being a corporation, are under seal ; because, since the passing 
of the 3 & 4 W. 4, c. 42, as to pleading specially in actions of 
assumpsit, the actions brought on each policy, though different 
in form, would be met by the same sort of plea. Mills v. Camp- 
bell, 2 Y. & C. 391. 

PORTION. (Interest—Maintenance.) Where a testator made 
a special provision for the maintenance of his younger children 
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until receipt of their portions, and stated that the maintenance 
given to the sons, which was less than the interest on their por- 
tions, should be in lieu of interest, but said nothing as to the 
maintenance of his daughters, which was more than the interest 
on their portions being so taken: Held, that they were not 
entitled to interest as well as maintenance, although the will 
directed that the trustees should stand possessed of the fund 
appointed for payment of their portions, and of the interest, 
dividends, and annual produce thereof, in trust for his daugh- 
ters, to be divided between them on their attaining twenty one. 
Selby v. Gillum, Y. & C.379. 

2. (Lapse—Survivorship. Where upon certain events which hap- 
pened, 2000/., part of a larger sum, to be raised for portions, 
out of real estates, was to be divided equally among A., B. and 
C., on their severally attaining twenty-one: Held, that the 
share in the 2000/. of one who died under twenty-one, fell into 
the estate. &. C. 

POWER. (Construction of—Separate use.) Lands of the wife 
were, by settlement made on her marriage, limited to her for 
life, for her separate use, or to the use of such persons as she 
should appoint, with remainder, in default of appointment, to 
herself for life, with remainder to her husband for life, with re- 
mainder to her daughters in fee: Held, that the power extended 
only to the appointment of a life estate. Lewthwaite v. Clark- 
son, 2 Y. & C. 372. 

2. (Execution of.) A power, to be executed by writing under the 
hand and seal of the donee, attested by two witnesses, or by 
will, signed, &c. in the presence of three witnesses: Held not 
to be executed by will, signed and sealed in the presence of two 
witnesses, the testator having himself drawn the distinction be- 
tween testamentary and other writings. Bambridge v. Smith, 
8 Sim. 86. 

PRINCIPAL AND AGENT. (Payment to agent—Set-of.) A 
debtor who pays the amount of his debt to the agent of his cre- 
ditor must pay it in cash, unless he can show that the agent had 
authority to receive payment in any other way. 
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If a man being indebted to his own agent authorize the agent 
to receive money due to him from his creditors, intending that 
the agent should thereout pay himself his own debt, he thereby 
gives the agent an implied authority to receive payment to the 
extent of such debt, in any manner he may think fit, conse- 
quently the amount of the agent’s own debt may be written off 
in an account between him and the debtor. (Barker v. Green- 
wood, 2 Y. & C. 419. 


SALE UNDER DECREE. (Costs.) Where a sale has been 


directed under a decree, and the Master reports against the title, 
the purchaser is entitled to be paid out of the fund in the cause 
his costs of and subsequent upon his becoming a purchaser, and 
of investigating the title. Attorney General vy. The Corpora- 
tion of Newark, 8 Sim. 71. 


. (Costs, where no fund in Court.) Where an estate had been 


sold under a decree, but there was no reference to the Master 
as to the title, and no available fund in Court: Held, that the 
purchaser was entitled to be repaid by the plaintiff the costs of 
investigating the title and of the order for confirming the pur- 
chase. Berry v. Johnson, 2 Y. & C. 564. 


SOLICITOR AND CLIENT. (Purchase by solicitor from cli- 


ent.) Where a solicitor agreed to purchase from a client, who 
had good title to an estate, that estate, when recovered, for 1001. 
and agreed to recover it at his own expense, and subsequently, 
after recovery of the estate, agreed to resell it to his client for 
500/., which was paid or allowed for, but the agreement was 
afterwards abandoned, and another agreement entered into for 
sale of the estate to a brother of the attorney for 600/., and it 
was proved that the estate was worth considerably more, and 
that great pressure had been used against the client, and much 
fraud was charged by him in his bill: Held, at the suit of the 
client, that all the agreements were fraudulent and void, and 
an account decreed of what had been paid in respect of them, 


as well as of other mutual payments and liabilities. Jones v. 
Thomas, 2 Y. & C. 498. 


SPECIFIC PERFORMANCE. See Mistake. 
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SURETY. (Right of surety to assignment of securities against 
principal.) Where the payee of a joint and several promissory 
note, which had been given by two parties, the one as a surety 
for the other, brought actions against both, and recovered judg- 
ments in each action, but took out execution against the surety 
only. Held, that the latter was not entitled to an assignment of 
the judgment against the principal, as that judgment was only 
available at law for the costs of the action against the principal. 
(Hodgson v. Shaw, 3 M. & K. 183.) Dowbiggen v. Bourne, 2 
Y. & C. 462. 

TRUSTEES. (Appointment of new trustees.) Estates were 
vested by a settlement in two trustees, each of whom was em- 
powered to nominate any other person to succeed him in the 
trust after his decease : one trustee disclaimed ; the other trustee 
appointed by his will three persons to succeed him: Held, that 
they were duly appointed. Sands v. Nugee, 8 Sim. 130. 

WILL. (Construction—Absolute interest—Separate use.) A 
testator having by will bequeathed a portion of his estate to his 
son, afterwards by codicil revoked that bequest, and directed 
his trustees to apply a certain fund to the support and mainte- 
nance of his son’s wife, and for the support and education of 
his children born in wedlock. The son had no children living 
at the testator’s death : Held, that the wife took the fund abso- 
lutely for her separate use. Cape v. Cape, 2 Y. & C. 543. 

2. (Construction, dividends and interest of stock.) <A gift of the 
dividends and interest of stock generally carries the capital, but 
where such a gift among several persons was followed by a gift 
of the capital, which was void for remoteness : Held, that it was 
a gift for the life of the legatees. N.B. The gift over was 
upon the death, not of the legatees, but of their children. Cooke 
v. Bowler, 2 Keen, 34. 

3. (Construction—Families.) A testator gave the residue of his 
estate to be equally divided among his two daughters, their hus- 
bands and families: Held, that the daughter took absolutely. 
(Robinson vy. Tichell, 8 Ves. 142; Doe v. Joinville, 3 East, 172.) 
Robinson vy. Waddelow, 8 Sim. 134. 
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4. (Construction—Stock.) A bequest of what might remain of 
testatrix’s money after her lawful debts and legacies were paid, 
sufficient to pass stock. Rogers v. Thomas, 2 Keen, 8. 

5. (Same point.) A testator, whose personal property consisted 
chiefly of stock, after bequeathing various legacies, and giving 
certain directions as to her funeral, gave ‘‘ whatever remains of 
money ” to the children of E. B.: Held, that her general resi- 
duary estate including stock passed. Dowson v. Gaskoin, 2 
Keen, 14. 

6. (Construction—Trust.) A bequest of a fund to trustees, in 
trust to pay the dividends to A., the wife of B., for the benefit 
of B., herself and children, during B.’s life, and at B.’s death 
the fund to remain in trust for the benefit of A. and children 
for her life, and at her death to be equally divided among the 
children: Held, that A. was a trustee of the interest for her- 
self, her husband, and children in equal shares during her life. 
Taylor v. Bacon, 8 Sim. 100. 

7. (Revocation—Erasure.) A testator directed his executors to 
pay an annuity to his sister A. B. the wife of C., for her sepa- 
rate use, or to such persons as the said A. B. should appoint, 
the receipt of the said A. B. to be a sufficient discharge, and he 
gave the residue of his estate among his brother E. and his 
sisters F. G. and A. B., the wife of the said C. He subse- 
quently drew his pen through the name of his sister A. B. in 
the first, third, and fourth places, where it is mentioned, leaving 
her description as the wife of C. still remaining, except in the 
third place, where there was no description: Held, that the 
bequests to her were not revoked. Martins v. Gardiner, 8 
Sim. 73. 
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II.—DIGEST OF AMERICAN CASES. 


Selections from 7 Gill & Johnson (Maryland) ; 7 New Hampshire, and 17 
Wendell (New York.) 


ARBITRATION AND AWARD. (Conclusive in matters of 
law.) The decision of the arbitrators is conclusive, as well in 
respect to questions of law as questions of fact. 17 Wendell, 
410. 

ASSIGNMENT, &c. (Remedy of Assignee.) The assignee of a 
chose in action must pursue his remedies in the same tribunals, 
in which the assignor, had no assignment been made, was bound 
to seek them. When obstacles growing out of the assignment 
are so interposed, as to hinder, or render extremely difficult, 
the successful prosecution of his remedies at law, then will a 
court of equity extend to him, that equitable protection which 
his exigences demand. Adair v. Winchester,7 G. & R. 114. 

ASSUMPSIT. (Breach how stated.) In assumpsit, the consid- 
eration of the promise must be stated truly ; and if more or less 
than is proved is stated, the variance is fatal ;—but in stating the 
promise, it is sufficient to state those parts only for the breach 
of which the action is brought, provided the parts omitted do not 
vary or qualify the parts stated. Favor v. Philbrick, 7 N. H. 
326. 

2. (Evidence inadmissible.) In an action brought for the breach 
of a promise by the defendant, to carry an account of the plain- 
tiff against a third person to an attorney to be put in suit, the 
defendant is not entitled to try with the plaintiff the question 
whether any thing was in fact due upon the account. Jb. 

ATTACHMENT. (Liability of sheriff.) A creditor delivered 
his writ to a sheriff, with directions to attach certain real estate 
of his debtor which was under mortgage. ‘The sheriff, by his 
negligence, suffered other creditors to obtain prior attachments 
of the right to redeem. It was held, that the sheriff was liable 
for such neglect, although the other creditors never levied their 
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executions upon the right to redeem—it appearing that the right 
continued, subject to their attachments, until it was foreclosed. 
Kiltredge v. Bellows, 7 N. H. 399. 


BAILMENT. (Driver of stage coach.) The driver of a stage 


coach, in the general employ of the proprietors of the coach, 
and in the habit of transporting packages of money for a small 
compensation, which was uniform, whatever might be the 
amount of the package, is a bailee for hire, answerable for ordi- 
nary negligence, and not subject to the responsibilities of a com- 
mon carrier—there being no evidence to show him a common 
carrier, farther than the fact that he took such packages of 
money as were offered. Shelden v. Robinson, 7 N. H. 157. 
(Burden of proof.) Having received money to transport, the 
burden of proof is on him to excuse a nondelivery ; and evi- 
dence to show that third persons have admitted that another 
package of money was stolen from the stage on the same day 
when he received the money in question, is not competent evi- 
dence to be submitted to a jury to prove a loss. Jb. 

(Liability of master of bailee.) Where the servant of a bailee 
to keep for hire takes and uses the goods bailed in the business 
in which he is employed by the bailee, his master is liable for 
any loss or damage resulting to the goods from the carelessness 
of the servant while so used, although no express assent of the 
master is shown. Sinclair v. Pearson, 7 N. H. 219. 
(Liability of common carrier.) A common carrier remains 
liable until the actual delivery of the goods to the consignee ; 
or if the course of the business be such that delivery is not 
made to the consignee, his liability continues until notice of the 
arrival be given. Gibson v. Culver, 17 Wendell, 305. 
(Custom.) It is competent, however, to a carrier, to prove that 
the uniform usage and course of the business in which he is 
engaged, is to leave goods at his usual stopping places in the 
towns to which the goods are directed, without notice to the 
consignees ; and if such usage be shown of so long continuance, 
uniformity and notoriety, as to justify a jury to find that it was 
known to the plaintiff, the carrier will be discharged. Ib. 
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BANKS. (Directors of.) Where the charter of a bank requires 


seven directors to make a quorum, and the president is declared 
to be entitled to all the powers and privileges of a director, a 
meeting of the president and six directors constitute a sufficient 
board for the transaction of business. Bank of Maryland v. 
Ruff, 7 G. & J. 448. 


“BILLS OF EXCHANGE, &c. (Note given by endorser.) A 





promissory note in the usual form, given by an endorser to an 
acceptor of a bill, for the amount of the bill after its payment 
by the acceptor, is without consideration and void ; yet if such 
endorsement was made by the endorser, for the purpose of sav- 
ing the acceptor harmless from his acceptance, then the note, 
if given in pursuance of that understanding, would be valid. 
Sowerwein vy. Jones, 7 G. & J. 335. 

(Demand on maker.) It is no excuse for not making a demand 
of payment of a note, that the maker of the note is absent on 
a voyage at sea, the maker having a domicil within the state. 
Where no demand was made of the maker, in such case the 
endorser was holden not liable. Dennie vy. Walker,7 N. H. 
199. 

(Endorsement of note paid.) Where a note has been once 
paid, it ceases to be negotiable except as against those by whom 
a new endorsement has been made, and such parties as are not 
prejudiced by the transfer. Cochran v. Wheeler, 7 N. H. 202. 
(Subsequent promise of endorser.) Where there has been no 
demand of payment of the maker of a note, or notice given of 
non-payment, the endorser is not holden on a subsequent prom- 
ise in writing to pay the same, unless it be clearly shown that 
the promise was made with a full knowledge that there had been 
no demand and notice. Farrington v. Brown, 7 N. H. 271. 
(Failure of consideration.) Where several individuals signed 
a subscription paper, binding themselves to pay the sums affixed 
against their names, to a religious society, for the support of a 
minister of particular religious sentiments, who should be ap- 
proved by a majority of the church connected with said society, 
after he had been employed four sabbaths, and on condition that 
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we 
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the society should raise and expend annually in the same man- 
ner an amount equal to the proceeds of said sums subscribed, 
providing that in case said money was misapplied the amount 
subscribed was to be forfeited; and where notes were subse- 
quently given by the subscribers, it was holden that the employ- 
ment and payment out of said funds of a person of different 
religious sentiments from those specified, and of whom the 
society subsequently refused to approve, operated as a forfeiture 
of the sums raised on said conditions, and that payment of the 
notes could not subsequently be enforced. Congregational 
Society v. Goddard, 7 N. H. 420. 

(Signed by agents.) Where individuals subscribe their proper 
names to a promissory note, prima facie, they are personally 
liable, although they add a description of the character in which 
the note is given; but such presumption of liability may be re- 
butted by proof that the note was in fact given by the makers as 
the agents of a corporation for a debt of the latter due to the 
payee, and that they were duly authorized to make such note ; 
and such facts may be pleaded in bar of an action against the 
makers personally, averring knowledge on the part of the payee. 
Brockway v. Allen, 17 Wendell, 40. 

(Same.) It is no objection to such defence that the name of 
the corporation be not correctly stated in the description attach- 
ed to the signature ; it is enough if it appear that the makers 
did not intend to be personally bound. Id. 

(Same.) A person cannot shield himself from liability by show- 
ing that he acted as the agent of another, unless he avowed him- 
self as such to him with whom he contracted, or the fact was 
known to him. Jd. 

(Consideration.) It is no defence at law to an action on a 
promissory note, that it was given as part consideration of land 
sold by the payee, which he covenanted was free from incum- 
brances, and that the land is subject to a mortgage, executed by 
him, for a sum exceeding the amount of the note. Lattin v. 
Vail, 17 Wendell, 188. 


10. (Evidence.) Where a promissory note is given for a specific 
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sum, evidence that at the time of the giving of the note, it was 
agreed between the parties that an account which the maker 
held against the payee should be deducted from the note, is not 
admissible. Eaves vy. Henderson, 17 Wendell, 190. 

11. (Same.) An agreement, however, made after the giving 
of the note, that a debt contemplated to be contracted by the 
payee with a third person, should be allowed in payment of the 
note, is a valid agreement, and the debt, when contracted, may 
be shown in payment of the note under the general issue. Ib. 

12. (Same—set-off.) But such debt cannot be allowed as a set- 
off ; and where a court of common pleas instructed a jury that 
they might allow it, either in payment or as a set-off, the judg- 
ment entered upon a verdict in pursuance of such charge was 
reversed. Ib. 

13. (Pleading.) Where a note was made by A, payable to B or 
bearer, and C endorsed it, and an action was brought by a third 
person claiming by transfer from B, charging C as the maker of 
the note, it was held, on demurrer, that the declaration was bad. 
Dean v. Hall, 17 Wendell, 214. 

14. (Presentment—Agent.) Although as between the payee and 
the drawer of a bill of exchange, the remedy of the former 
against the latter is not affected by the omission to make pre- 
sentment for acceptance of a bill payable a given number of 
days after date, provided it be made at the maturity of the bill : 
the same rule does not prevail as between the payee and a 
broker or agent with whom the bill is left for collection. The 
agent is bound to present the bill for acceptance forthwith, and 
if not accepted, to give notice thereof to his principal, and if 
he neglect to do so, he becomes responsible in damages. Allen 
v. Suydam, 17 Wendell, 368. 

15. (Same.) Where an agent had neglected to make presentment 
for 17 days, it was held that he was liable in damages to the full 
amount of the bill, although it appeared that the drawees had no 
funds, that they were directed by the drawer not to accept, and 
that the lateness of the presentment had no influence upon the 
non-acceptance : it appearing in proof that subsequent to the 
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drawing of the bill in question, other bills of the same drawer 
had been accepted by the same drawees and paid or secured to 
be paid. Ib. 


16. ( Taking of security by endorser. Notice.) The mere taking 


of security by an endorser from the maker of the note does not 
dispense with a demand and notice, unless it appear that funds 
have actually come into the hands of the endorser to an amount 
sufficient to satisfy the note, or that all the property of the maker 
has been actually transferred to the endorser. Jb. 


BOND. (How affected by legislative acts.) The Exeter Bank 


was incorporated by an act of the legislature, in the year 1803, 
to continue for the term of twenty years from January 1, 1804. 
In 1822 an additional act of the legislature was passed, that 
provided that the first act should remain and continue in force, 
for a further term of twenty years from January 1, 1824; that 
there should be no division of the capital stock without the con- 
sent of the legislature, and that the bank should not have in cir- 
culation at any time bills exceeding in amount the capital stock 
actually paid ; any cashier or other officer violating these pro- 
visions to forfeit not less than $1000 nor more than $10.000 
R. was appointed cashier of the bank in 1809, gave bond with 
sureties for the faithful discharge of the duties of the office, and 
continued cashier until 1830. It was held that the bond covered 
all the time which R. remained in office, and that the sureties 
were not discharged by any of the provisions in the additional 
act of the legislature. Exeter Bank v. Rogers, 7 N. H. 21. 


. (Name of obligor.) It is not necessary that the name of the 


obligor appear in the bond. If it is signed and sealed by him, 
it binds him. Pequawket Bridge v. Mathes, 7 N. H. 230. 


CANALS. (Damages for private property—navigable streams.) 


If in the improvement of the navigation of a public river, the 
waters of a tributary stream are so much raised as to destroy a 
valuable mill site situate thereon, and the stream be generally 
navigable, although not so at the particular locality of the mill 
site, the owner is not entitled to damages within the provisions 
of the canal laws directing compensation to be made for private 
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property taken for public use. Canal Appraisers v. Tibbits, 17 
Wendell, 571. 

(Grants of rivers and streams.) According to the common 
law, grants embracing within their bounds rivers and streams 
above tide water, convey not only the banks but the beds of the 
rivers or streams, and the islands therein, unless the latter are 
expressly reserved, or the terms of the grants be such as show 
a clear intention to exclude them from the operation of the rule 
of law. The right of the grantee, however, to the rivers or 
streams above tide water, if they be navigable, is not absolute, 
but subject to the right of the public to use the waters as a high- 
way for the passage of boats, &c. Ib. 


CASE. (Against a stranger.) Case, in the nature of waste, lies 


against a stranger, though waste will not. Chase v. Hazelton, 
7 N. H. 171. 

(For damages by statute.) In an action to recover damages 
given by statute for a violation of its provisions, it is not neces- 
sary to recite the statute; it is enough for a party seeking to 
avail himself of it to state facts, bringing his case within its 
provisions, and generally to refer to it. All the circumstances, 
however, essential to the support of the action must be alleged, 
or in substance appear on the face of the declaration. Bayard 
v. Smith, 7 Wendell, 88. 


. (Fraudulent representation of grantor.) Case lies against a 


grantor for a fraudulent representation that lands sold by him 
are free and clear of incumbrances, although in the deed con- 
veying the lands there is a covenant against incumbrances. 
Ward v. Wiman, 17 Wendell, 193. 


. (Malicious prosecution.) In an action for malicious prosecu- 


tion for procuring the indictment of the plaintiff for obtaining 
goods by false pretences, evidence that the plaintiff had been 
guilty of conduct, which to men unskilled in the technical rules 
of law, would excite a well grounded suspicion that a crime had 
been committed, is sufficient to warrant a verdict for the defend- 
ant on the ground of the existence of probable cause for crimi- 
nal prosecution. Baldwin v. Weed, 17 Wendell, 224. 
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5. (Against owner of mischievous dog.) A man may keep a 
dog for the necessary defence of his house, his garden or his 
fields, and may cautiously use him for that purpose in the night 
time ; but if he permit a mischievous dog to be at large on his 
premises, and a person is bitten by him in the day time, the 
owner is liable in damages, though the person injured be at 
the time trespassing on the grounds of the owner, by hunting in 
his woods without license. Loomis v. Terry, 17 Wendell, 496. 


=r) 


. (Against sheriff.) Where a sheriff so negligently conducts 
himself in respect to personal property levied upon by him that 
it is lost, and the execution is satisfied out of the real estate of 
the defendant, whereby the lien of subsequent mortgage credit- 
ors upon the real estate of the defendant in the execution is 
reduced to the amount of the personal property lost, yet no 
action lies by such mortgage creditors against the sheriff for 
such malfeasance, unless the conduct of the sheriff be explicitly 
charged to have been fraudulent and with the intent to diminish 
the security of the mortgage creditors. Bank of Rome v. Mott, 
17 Wendell, 554. 

CONDITION. (Precedent or subsequent.) Whether a condition 
annexed to a devise is a condition precedent or subsequent, is a 
question that does not depend upon the order in which the 
words creating the condition stand in the will: but upon the 
order of time in which it is required to be performed, according 
to the intention of the testator, to be collected from the whole 
of the will, respect being had in looking for that intention to the 
subject matter of the devise, and the nature and object of the 
condition. Creswell v. Lawson, 7 G. & J. 227. 

CONSTRUCTION. (Of Statute.) When the enacting words of 
a statute are ambiguous, the preamble or title may be resorted 
to as furnishing a key to their construction. Kent v. Somervell, 
7G. & J. 265. 

CONTRACT. (Of two under the seal of one.) In action of as- 

sumpsit by S. against C. under the general issue, the plaintiff 

offered in evidence a written contract, which concluded as fol- 


lows :—** In witness whereof we have hereunto set our hands 
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and seals, this, &c.” The agreement was in fact signed and 
sealed by 8. ; but there was no seal opposite the signature of C. 
which was established by proof of the hand writing of the sub- 
scribing witness, who was dead. The county court refused to 
permit the contract to be read to the jury, upon the ground that 
it was the deed of both 8S. and C. Upon appeal, held, that upon 
the proof it was the deed of S. but not of C. and might be read 
to the jury. Stabler v. Cowman, 7 Gill & J. 284. 


. (Whether specialty or parol.) Whether a written contract is 


a specialty or parol contract of a party to it, depends upon the 
fact whether it is sealed or not by such party, or some person 
for him and with his authority. The same contract may be the 
specialty of one, and the parol agreement of another party to 


it. Ib. 


. (Where there is but one seal.) Where there is but one seal to 


a contract, it is presumed to be the seal of the party whose 
signature is prefixed to it; but upon proof of its being made by 
the authority of the other parties to the contract, it will be held 
to be their seals respectively. Ib. 


. (Of town for purchase of land.) Before the 10th March, 1830, 


the town of A. purchased of J. J. a farm, a deed of which was 
executed and delivered by J. J. to the committee authorized by 
the town to make the purchase, and notes were given by the 
committee for the purchase money, with the understanding that 
the town might rescind the contract by a certain time and on 
certain conditions, which they did; but the deed, by accident, 
still remained with the committee. Ata meeting of the town 
on the 10th of March, 1830, said J. J. made proposals to the 
town to accept the farm,—which they accordingly did by a vote 
to that effect ; but at an adjournment of the same meeting, on 
the 24th of April, 1830, they voted to reconsider the vote of the 
10th of March, and on the 8th of April, 1831, they also voted 
not to accept the farm. Held, that the vote of the town on the 
10th of March, 1830, vested the title of the land in the town, 
and they were liable for the purchase money, according to the 
contract, notwithstanding their votes of the 24th of April, 1830, 
and 8th April, 1831, Jewett v. Alton, 7 N. H. 253. 
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5. (Illegal, when not void.) A contract by a mail-carrier, made 
under a misapprehension of the parties as to the true meaning 
of the statute regulating the post-office establishment, and with- 
out any intended fraud upon the post-office, to carry and deliver 
a letter in a manner prohibited by the statute, is not void, if the 
letter could have been delivered in any way by the mail-car- 
rier so as to have answered all the purposes which he who sent 
it had in view, without any violation of the statute. Favor v. 
Philbrick, 7 N. H. 326. 

6. (Agreement necessary to.) Where A. held a claim against an 
estate, and the executor caused a farm belonging to the estate 
to be sold, and left a portion of the purchase money in the 
hands of B., the purchaser, to pay A. and other creditors certain 
debts which B. agreed to pay, it was holden that A. could not 
sue B., A. having never assented to this arrangement prior to 
his suit, or agreed in any manner to accept B. as his debtor, and 
extinguish his claim against the executor. Butterfield v. Harts- 
horn, 7 N. H. 345. 

7. (Extinguishment.) H. sold A. a waggon. Afterwards A. sold 
the waggon to C., who agreed to pay H. the price which A. 
had agreed to pay H. for the wagon ; and H. agreed to take C. 
as his debtor for that price. It was held, that the debt due to 
H. from A. was extinguished. Heaton v. Angier,7 N. H. 379. 

8. (For turnpike shares.) 5., on the 6th March, made a written 
proposal to H. to convey to the latter all his right and title in 
certain shares in a turnpike, at $5 per share, provided H. gave 
security for the price by the 24th March. After this, S. re- 
ceived a dividend upon the shares, and H., not being apprized 
that the dividend had been received, on the 18th March gave 
security for the price, and took a conveyance of all the interest 
S. then had in the shares. It was held, that the dividend re- 
ceived by S. belonged to H., and might be recovered in an 
action for money had and received. Harris vy. Stevens,'7 N. 
H. 454. 

9. (Consideration.) Where A. promised B. if he would procure 
an assignment of certain bonds held against him by individuals 
in Connecticut, for the payment of claims due from him therein 
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specified, he would pay B. the amount of said claims, it was 
holden that a subsequent procurement by B. of an assignment 
of said bonds was such a compliance with the proposition of A. 
as to constitute a binding contract betwixt said parties, and that 
there was a sufficient consideration and mutuality betwixt the 
parties, notwithstanding there was no original promise on the 
part of A. to comply with said proposition. Morse v. Bellows, 
7 N. H. 549. 

10. (Same.) In such case, an assignment of a bond is a valid 
consideration for a promise of payment to the assignee ; and 
where promise of payment is made to him, a suit may be main- 
tained for the amount of the claim in the assignee’s own name ; 
and it is immaterial whether the promise be before or subse- 
quent to the assignment. Ib. 

11. ( Time of performance.) When a proposition is made as above, 
there must be a compliance within a reasonable time; and what 
is a reasonable time, when the contract is silent upon the sub- 
ject, is a question of law. Under the circumstances of this case, 
though a period of nearly two years had elapsed, a compliance 
within such time was holden to be reasonable. Ib. 

12. (Iilegal.) A contract, innocent in itself, will not be avoided 
because it may by possibility facilitate an illegal transaction ; 
to render it void, the connection with the illegal transaction 
must be direct, and not remote or conjectural, De Groot v. Van 
Duzer, 17 Wendell, 170. 

CORPORATIONS. (Money paid into bank.) Where money 
paid into a bank is passed generally to the credit of the owner, 
and not placed or received as a special deposit, the bank do not 
hold the money as bailees, but the relation of debtor and creditor 
is created, and the money may be applied by the bank to the 
payment of any demand they may have against the depositor. 
Albany Commercial Bank vy. Hughes, 17 Wendell, 94. 

2. (Liability of bank.) If the bank be not a creditor of the de- 
positor, and the money be lost, though without the fault of the 
bank, the depositor is entitled to payment. Jb. 

COVENANT. (Breach of.) Where a lease was executed of a 
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mill site on a certain stream for a term of years, and the lessor 
covenarited that he would not let or establish any other place or 
site on the same stream to be used for sawing mahogany, it was 
held that a subsequent demise by the landlord to third persons 
of a mill site on the same stream, without limitation or restric- 
tion as to its use, and the establishment and use of a mill by the 
lessees under such second demise in the sawing of mahogany, 
was a breach of the covenant. Norman v. Wells, 17 Wendell, 
136. 


. (Running with the land.) The covenant in this case not to let 


or establish any other site on the same stream to be used for 
sawing mahogany, was held to be a covenant running with the 
land, and that for the breach of it an action might be sustained 
by the assignee of the covenant. Ib. 

(Available to assignee.) 'To render a covenant available to 
an assignee, it is not necessary that the act in respect to which 
the covenant is made should be done or omitted to be done on 
the demised premises ; it must, however, be touching or con- 
cerning the thing demised as affecting the reversion or the term 
or the rent. Ib. 


CRIMINAL LAW. (Proceedings under statute.) In a proceed- 


2. 


3. 


ing under the statute to prevent the commission of crimes, where 
the examination of the complainant, reduced to writing, sub- 
scribed and sworn to by him, contains matter sufficient to 
authorize the issuing of a warrant of arrest, the justice who 
issues the warrant has jurisdiction, although no complaint in 
writing, separate and distinct from the examination, is made. 
Bradstreet v. Furgeson, 17 Wendell, 181. 

(Obtaining money by false pretences.) An indictment will not 
lie for obtaining money by false pretences, where the money is 
parted with as a charitable donation, although the pretences 
moving to the gift are false and fraudulent. The People v. 
Clough, 17 Wendell, 351. 

(Bar to indictment.) <A trial and acquittal for robbery, is a bar 
to an indictment for larceny where the property alleged to have 
been taken is the same. The People v. M’Gowan, 17 Wendell, 
386. 
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4. (Identity.) On a plea of autre fois acquit, where the only 
issue is the identity of the offences, a variance between the 
record of acquittal and the indictment under which the trial is 
had, in the number of articles charged to have been taken and 
in the names of the owners of the property, will be disregarded 
when no proof is offered on the part of the prosecution to show 
that the offences are in fact different. Ib. 

. (Larceny.) Where the personal property of one is, through 
inadvertence, left in the possession of another, and the latter 


ur 


animo furandi conceals it, he is guilty of larceny ; knowing it 
to be the property of another, his possession will not protect 
him from the charge of felony. The People vy. M’ Garren, 17 
Wendell, 460. 

6. (Indictment.) In an indictment for selling spirituous liquors 
without license, it is not necessary to specify the names of the 
persons to whom the sales were made. The People v. Adams, 
17 Wendell, 475. 

DAMAGES. (For breach of agreement.) Where a party agrees 
to demise certain premises to another, who breaks up his estab- 
lishment and proceeds with his family and furniture to the place 
where the premises are situate, and the landlord refuses to give 
possession, the tenant is entitled to recover the damages sustained 
by him by such removal of his family and furniture, although 
special damage is not alleged in the declaration. Driggs v. 
Dwight, 17 Wendell, 71. 

2. (Liquidated.) Where the plaintiffs gave $3000 for the patron- 
age and good will of a newspaper establishment, and $500 for 
the type and printing apparatus, and the defendants (the ven- 
dors) covenanted that they would not publish, or aid or assist in 
the publishing of a rival paper, and fixed the measure of dam- 
ages at $3000, the case, from its peculiar nature and the total 
uncertainty of arriving at a correct conclusion as to the amount 
of damages, was held to be a fit and proper one for the appli- 
cation of the rule that the sum agreed upon should be regarded 
as stipulated damages, and not as a penalty. Dakin v. Wil- 
liams, 17 Wendell, 447. 
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3. (Condition.) Where an estate is granted subject to a condi- 
tion, and the grantee is released from the performance of a part 
thereof, the whole condition is gone, and the estate is held free 
and discharged of the condition : not so in relation to a covenant 
not coupled with a condition—and it was accordingly held in 
this case, that the release of the defendants from their covenants, 
so far as to permit them to publish a paper of a peculiar char- 
acter, directed to the accomplishment of a particular object, did 
not discharge them from responsibility for publishing or aiding 
in the publication of a paper different from that specified in the 
release. Ib. 

DEBT. (Against sheriff.) Debt does not lie against the sheriff 
for the escape of a prisoner committed to prison on mesne pro- 
cess, when the escape is effected through the insufficiency of 
the gaol. Lovell vy. Bellows, 7 N. H. 375. 

2. (Same.) In such a case, nothing more than the actual dam- 
ages sustained by reason of the escape, is to be recovered; and - 
debt is not the proper action, when the demand is for unliqui- 
dated damages. Ib. 

DEED. (For benefit of creditors,in Maryland.) It has been 
settled in Maryland, that a deed made by a debtor in failing 
circumstances to trustees, for the benefit of all his creditors is 
valid, as being founded upon a good and valuable consideration ; 
and in such case, it is immaterial to the validity of the instru- 
ment, whether the intervening assent of the creditors to its exe- 
cution is shown or not. Houston v. Newland, 7 G. & J. 480. 

2. (Same.) If the deed is made directly to the creditors, their 
assent would be necessary, but if executed to trustees for their 
benefit, the legal estate passes to and vests in them, though the 
creditors are not assenting or parties to the conveyance. Ib. 

3. (Same.) A deed made bya debtor in Delaware, to trustees for 
the benefit of his creditors in conformity with the laws of that 
State, but not executed, acknowledged and recorded, according 
to the laws of Maryland, will not operate to transfer real estate 
in the latter state ; but such a deed, if it embrace the rights 
and credits of the debtor, will transfer to the trustees for the 
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benefit of his creditors, the balance of the purchase money of 
such real estate, where the debtor had previously to its execu- 
tion contracted to sell the estate to a third person, received part 
of the purchase money, and given a bond to convey the legal 
title upon the payment of the whole thereof. Jb. 

4. (By attorney.) Where a deed of land was made in the name 
of the principal, but executed by an attorney, as follows: “ In 
testimony of the foregoing, I. W., being duly constituted attor- 
ney for the purpose, has hereunto set his hand and seal, I. W. 
and seal,” it was held, that the instrument was sufficient to pass 
the estate of the principal. Montgomery v. Dorion, 7 N. H. 475. 

5. (Subsequent purchaser—Construction of statute.) A statute 
declaring the omission to record a deed fraudulent and void as 
against a subsequent purchaser for valuable consideration, is 
subject to the same construction as a statute declaring such 
omission fraudulent and void as against a subsequent bona fide 
purchaser for valuable consideration ; and notice for the purpose 
of showing mala fides may, under the first as well as the second 
statute, be shown at law as well as in equity. Van Rensselaer 
v. Clark, 17 Wendell, 25. 

DEVISE. (Life estate.) A devise to two daughters of land, “ to 
be equally divided between them, share and share alike, and to 
be to them for and during their natural lives; and after their 
death, then to be to their and each of their children, and to be 
divided between them share and share alike,” gives life estates 
to the daughters with remainders to their respective children as 
tenants in common—the grand-children taking per stirpes, and 
not per capita. Bool and wife v. Mix, 17 Wendell, 119. 

2. (Conditional.) A mere injunction upon or direction to a devi- 
see, to pay a sum of money to a third person, without other 
words showing that a condition was intended, will not render 
the estate conditional ; but if a devise be to one, he paying to 
another a sum certain, such words, it seems, will create either 
a condition or limitation, as will be supposed best to supply the 
intent of the testator. Fox v. Phelps, 17 Wendell, 393. 

DOWER. (Estoppel.) In an action of ejectment for dower, 
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where the defendant was a purchaser and entered into posses- 
sion, by virtue of a conveyance from the grantee of the hus- 
band, it was held, that the defendant was estopped from showing 
that the husband had not title to the premises, and that he (the 
defendant) after his purchase from the grantee of the husband, 
on an action being brought against him by the real owner for the 
recovery of the land, had obtained by purchase the true and 
paramount title. Browne v. Potter, 17 Wendell, 164. 

EJECTMENT. (Non claim by grantee.) The non claim by a 
grantee of an interest in land, for a period of thirty-four years 
after acquiring title, is, in an action against the heir of the 
grantor, no bar to a recovery ; nor does the exclusive possession 
of the land by the grantor and his heirs for that length of time 
afford per se the presumption of a reconveyance or surrender 
of the interest conveyed, as long as the nature of the possession 
is consistent with the rights of the grantee. Butler v. Phelps, 
17 Wendell, 642. 

ELECTION. (Conflicting Claims.) Where one party has a 
right of resorting to two funds, and another a right of resorting 
only to one, for the payment of his claim, the exercise of the 
right of election, by him who has it in his power to resort to 
two funds, shall not operate to the prejudice of the other party. 
Schnebley and Lewis v. Ragan, 7 G. & J. 120. 

EVIDENCE. (Admitted by inferior court.) Where evidence 
is admitted to the jury in the court below without objection, it 
has and ought to have the same effect, as if admitted according 
to the strict rules of evidence. Farmers’ Bank of Md. v. Duvall, 
7G. & J. 78. 

2. (To show nature of a devise.) The nature of the estate passed 
by a will, must be determined from the face of the will alone— 
and parol evidence is inadmissible to shew, that the draftsman 
of the will was mistaken, and the testator designed something 
not expressed in the will. Negro Cesar v. Nat. Chew,7 G. & 
J. 127. 

3. (To support a deed.) Parol evidence may be given of collate- 
ral and independent facts, which tend to support a deed, pro- 
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vided it is not offered to vary the agreement, and is consistent 
with the deed. Dorsey v. Eagle, 7 G. & J. 321. 

4. (Bill of discovery.) Where a defendant filed a bill of disco- 
very against the plaintiff, who answered, and the defendant read 
the bill and answer to the jury, the contents of the answer may 
be considered by the jury, so far as they credit them, as evi- 
dence of the plaintiff's right to recover. Sowerwein vy. Jones, 
7G. & J. 335. 

5. (Dying without relations.) The dying without relations within 
the fifth degree, may be established by circumstantial or pre- 
sumptive proof. Thomas vy. Visiters Frederick county school, 
7G. & J. 369. 

6. (Without oath.) Ifa party admits proof to be taken in a cause 
without an oath, after it has been acted upon and made the basis 
of a judgment, he cannot object to its admissibility. Nesbitt v. 
Dallam, 7 G. & J. 494. 

7. (Proof of execution of deed.) The subscribing witnesses to a 
deed, which was lost, resided out of the state. The supposed 
maker of the deed testified that a copy, which was produced, 
was a true copy of a deed made by the witness. It was held, 
that this evidence was competent to be submitted to a jury as 
proof of the execution of the deed. Montgomery v. Dorion, 7 
N. H. 475. 

8. (Same.) Where the subscribing witnesses to a deed resided in 
another state, the depositions of witnesses residing in such other 
state, proving the signatures of the maker of the deed and of 
the subscribing witnesses, were held to be proof of the deed— 
the subscribing witnesses having been absent from the country 
when the depositions were taken. Ib. 

9. (Same.) <A witness testified that the signatures to a certain 
deed, a true copy of which he annexed to his deposition, were 
those of the maker of the deed and the subscribing witnesses, 
of whom he wasone; and that he saw the deed executed. A 
deed, of which the copy annexed to the deposition was an exact 
copy, was produced. It was held, that the deposition was com- 
petent evidence to be submitted to a jury to prove the execution 
of the instrument produced. 1b. 
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10. (Jn assumpsit.) Evidence that a party who had sown grain 
upon the land of another, under an agreement that he should 
have a share of the crop, afterwards agreed to give up his inter- 
est in the crop to the owner of the land, upon a promise of pay 
for what he had done in sowing it, will not sustain an action of 
indebitatus assumpsit for grain sold, and work and labor per- 
formed for the defendant. Moore v. Rose, 7 N. H. 528. 

1]. (Assignment of bond.) Where A promised B a certain con- 
sideration if he would procure to himself an assignment of a 
bond outstanding against A, it was holden that A was not liable 
on such promise, until such bond was produced, or shown to 
have been lost by B subsequently to an assignment to him. 
An assignment of the debt secured by said bond was holden to 
be no evidence of a compliance with the contract. Morse v. 
Bellows, 7 N. H. 550. 

12. (Competency of witness.) A party liable for the costs of the 
defence in case of the failure of the plaintiff to recover, is not- 
withstanding a competent witness for the plaintiff if he hold a 
bond of indemnity against such costs, executed by a solvent 
obligor. Lake vy. Auborn, 17 Wendell, 18. 

13. (Same.) A person is not incompetent as a witness because 
he believes himself interested in the event of the suit; the 
court, and not the person called as a witness, must decide upon 
his competency. Objections arising from a supposed moral or 
honorary obligation, go merely to the credibility of the witness. 
Commercial Bank of Albany v. Hughes, 17 Wendell, 94. 

14. (Correspondence.) Where a correspondence between the 
defendant and third persons has been produced and deposited, 
under a judge’s order obtained by the plaintiff, and part of the 
correspondence is read in evidence by the plaintiff in support 
of his action, the defendant is entitled to have the whole of it 
laid before the jury. Raymond v. Howland, 17 Wendell, 389. 

15. (Letters.) Where the letters of the correspondents of the 
defendant are relied upon as evidence in support of the action, 
the defendant is entitled to read his answers to such letters, so 


that the jury may pass upon the whole of the correspondence. 
Ib. 
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16. (Competency of witness.) A person not believing in the exist- 
ence of a Supreme Being who will punish false swearing, is not 
a competent witness, but the objection to his competency must 
be taken before he is sworn. After he has testified, his disbe- 
lief may be shown, to affect his credibility. The People v. 
M’ Garren, 17 Wendell, 460. 

EXECUTION. (Creditor may direct part to be collected.) A 
creditor has a right to direct the officer to whom he delivers his 
execution not to collect the whole amount; and in such a case 
the sheriff has no authority to receive any more than he is di- 
rected to receive. Rogers v. McDearmid,7 N. H. 506. 

2. (Same.) And where a sheriff has such instructions, a tender 
to him of the amount of the execution and fees, is no bar to an 
action on the judgment. Jb. 

EXECUTOR AND ADMINISTRATOR. (Legatee of bond.) 
At common law, the specific legatee of a single bill, could not 
sue for the money due on the bill in his own name, nor in the 
name of the testator, he being dead, nor in the name of his ex- 
ecutor, when the executor was the obligor. So that in such a 
case, although the legatee could maintain replevin, he might at 
last, for remedy on the bill have been forced into chancery. 
Kent v. Somerville, 7 G. & J. 265. 

2. (Judgment of another state.) A judgment of the state of Penn- 
sylvania, conclusive between the parties in that state, and hav- 
ing a priority over bonds, single bills, and simple contract debts 
in that state, as against the assets of the defendant in the hands 
of his executor, is considered only as a simple contract debt in 
the distribution of assets in Maryland. Brengle vy. McClellan, 
7G. & J. 434. 

FEME COVERT. (Acknowledgment of deed by, in Maryland.) 
Under the act of 1715, ch. 47, the form of the acknowledgment 
to be taken by a feme covert, as grantor of a deed, is prescribed 
for her benefit ; yet a literal compliance with the specified form 
has never been required. Young v. The State,7 G. & J. 253. 

FENCE. (Liability in trespass.) Where A and B own adjoin- 
ing closes, the partition fence between which is not divided, each 
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is bound to keep his cattle on his own land at his peril. But if 
C, with A’s assent, keep his oxen in A’s pasture, and has the 
custody of them there, and they stray into B’s close, C, and not 
A, is to be considered quoad the oxen as the occupier of A’s 
close, and is liable for the damage. But it is otherwise if A 
has the custody of C’s oxen, while they are in his close. 
Tewksbury v. Bucklin, 7 N. H. 518. 

FRAUD. (Mortgaged personal property.) An action will not 
lie against an officer for a levy by virtue of an execution upon 
personal property which has been mortgaged and remains in 
the possession of the mortgagor, where the levy is made before 
the mortgage becomes absolute. Randall vy. Cook, 17 Wendell, 
53. 

2. (Delivery—Statute of frauds.) Where a purchase is made at 
an auction sale, at one time and from the same vendor, although 
the articles purchased are numerous, and are struck off sepa- 
rately at separate and distinct prices, the whole constitutes but 
one entire contract, and a delivery of part of the goods sold 
renders the sale valid for the whole, within the statute of frauds. 
Mills v. Hunt, 17 Wendell, 333. 

3. (Auctioneer.) An auctioneer who sells goods as the mere agent 
of others, and does not at the time of the sale disclose the names 
of his principals, renders himself personally liable as the vendor 
of the goods; and in such case, although the goods sold belong 
to distinct owners, a delivery to the purchaser by one owner of 
his share of the goods, is sufficient to render the sale valid as to 
the goods of the other owner which are not delivered. Jb. 

INDIAN. (Deed by.) A deed from an Indian executed and rati- 
fied in conformity to the laws of this state, is a valid and opera- 
tive conveyance, notwithstanding the law of congress that no 
grant of lands from any Indian shall be valid unless made by 
treaty or convention entered into pursuant to the constitution of 
the United States. Murray v. Wooden, 17 Wendell, 531. 

INFANCY. (Deed of infant voidable.) A deed of bargain and 
sale, made by an infant, is like a feoffment with livery of seizin, 
voidable only, and not absolutely void ; and it seems, that the 
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rule is universal, that all deeds or instruments under seal exe- 
cuted by an infant are voidable only, with the single exception 
of those which delegate a naked authority: they are void. Bool 
v. Mix, 17 Wendell, 119. 

2. (Time of avoiding.) A deed of lands executed by an infant 
cannot be avoided until he come of age, though he may enter 
and take the profits in the meantime ; but it seems, a sale and 
manual delivery of chattels by an infant may be avoided while 
under age. Jb. 

3. (Disaffirmance of deed.) Before suit brought for the recovery 
of the possession of lands conveyed in infancy, the party must 
make an entry upon the land and execute a second deed to a 
third person, or do some other act of equal notoriety in disaffirm- 
ance of the first deed, such as demanding possession or giving 
notice of an intention not to be bound by the first deed, or an 
action cannot be sustained. Jb. 

4. (Same.) If there be a feoffment with livery, it may be avoided 
by entry or by writ dum fuit infra etatem. If a deed of bar- 
gain and sale be executed, it may be avoided by another deed 
of bargain and sale made toa third person without entry, in 
case the land be vacant and uncultivated ; but in all other cases 
there must be an actual entry, for the express purpose of dis- 
affirming the deed. Jb. 

INFANT. (Liability of to surety on note.) If an infant purchase 
necessaries, and give a promissory note, signed by himself and 
a surety, and the surety afterwards pays the note, he is entitled 
to recover the amount so paid, of the infant. Conn v. Coburn, 
7 N. H. 368. 

2. (Same.) And the cause of action arises when the surety pays 
the note. Ib. 

INSURANCE. (Distinct voyages.) An insurance for a prem- 
ium for the voyage round, at and from B to C, with the privilege 
of one other port in the same island with C, and at and from 
either of them back to C, on freight laden, or to be laden, val- 
ued at the sum insured, is upon separate and distinct voyages, 
during the prosecution of which, distinct freights were at risk ; 
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and to each of which, as they successively came into existence, 
the whole valuation in the policy ought to be applied, and a 
total loss on the homeward voyage paid for accordingly. Pa- 
tapsco Insurance Company v. Biscoe, 7 G. & J. 293. 


G 
~ 


2. (Abandonment.) An abandonment can only operate upon the 
property or thing saved at the time a loss occurs ; not upon that 
which is safe and no longer exposed to the perils insured 
against. Ib. 

3. (Re-insurance.) Under the general powers conferred to make 
contracts of insurance, and all kinds of insurance, an insurance 
company is authorized to make re-insurance, which operates not 
upon the risk, but upon the property covered by the original 
policy. New York Bowery Fire Insurance Company v. New 
York Fire Insurance Company, 17 Wendell, 359. 

4. (Assignment of policy.) Where a party, who had procured 
insurance against loss by fire upon buildings owned by him, 
assigned the policies with the assent of the insurers to secure a 
mortgage debt owing by him, and a loss having occurred, a suit 
was brought on the policies in the name of the assured, and 
judgment obtained by the assignee, who, instead of enforcing 
payment of the judgment coerced payment of the mortgage by 
a foreclosure in chancery, it was held, that the assured was 
entitled to the benefit of the judgment against the insurers, al- 
though he had procured other insurance upon the same build- 
ings, and had omitted to give notice thereof: it appearing that 
such second insurance was effected subsequent to the assign- 
ment, and whilst the beneficial interest in the policies was in 
the assignee. Robert vy. The Traders’ Insurance Company, 17 
Wendell, 631. 

INTEREST. (Calculation of, in Maryland.) The calculations 
or deductions of interest according to Rowlet’s tables were in 
all cases legalized by the act of 1826, ch. 90. Duvall v. The 
Farmer’s Bank, 7 G. & J. 44. 

LIBEL. (Special damage.) A publication charging a malster 

with using filthy and disgusting water in the malting of grain 
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for brewing, is libellous, and an action may be sustained without 
showing special damage. White v. Delavan, 17 Wendell, 49. 

2. (On a class of persons.) But an action for a libel does not lie 
for a publication alleged to affect the individual characters of 
persons and the trade or business carried on by them, if on its 
face it does not point at the individuals intended, otherwise than 
that they pursue a particular trade or business in a specified 
section of a city ; the publication affecting a class of persons, no 
individual of that class is entitled to sustain an action for the 
publication. Ib. 

3. (On candidate for public office.) A publication of and con- 
cerning a candidate for an elective office, is libellous, which 
charges that he had bartered away a public improvement, (e. g. 
a railroad) in which the constituency for whose suffrages he is 
a candidate had a deep interest, for the charter of a bank to 
himself and his associates ; and that, if elected, he would be an 
unfaithful representative and act counter to the interest of his 
constituents ; that he would by criminal indifference or treachery 
seriously retard or totally prevent the construction of such rail- 
road—and that he would do all this from motives of personal 
political aggrandizement, or to accomplish some sinister and 
dishonest purpose, or to gratify his private malice. Powers v. 
Dubois, 17 Wendell, 63. 

4. (On member of legislature.) An action lies for the publishing 
of a libel, imputing to a party corrupt conduct in his character 
as a member of the legislature, although the libel be published 
after the expiration of the term of office of the party slandered. 
Cramer v. Riggs, 17 Wendell, 209. 

LICENSE. (Statute of frauds.) A license, or privilege, to be 
exercised upon land, is not within the statute of frauds; and 
may be granted without a contract ‘in writing. Woodbury v. 
Parshley, 7 N. H. 237. 

LIMITATIONS, STATUTE OF. (Onaction to recover deposits 
of a bank.) A publication of unclaimed deposits remaining in 
a bank, made in pursuance of the statute,is an acknowledgment 
of indebtedness to the several persons named as depositors, from 
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3. 


which a new promise will be implied in case the statute of limi- 
tations is interposed as a defence to an action for the recovery 
of a deposit. Adams v. Orange County Bank, 17 Wendell, 514. 


. (Same.) If circumstances exist excusing the bank from the 


payment of a particular deposit, it seems they should be stated 
in the publication to prevent its operation as an unqualified ad- 
mission of indebtedness. Ib. 

(Same.) Previous to an action for the recovery of a deposit, a 
demand of payment must be made. Jb. 


MANUMISSION OF SLAVES. (In Maryland.) By the act 


of 1796, ch. 67, sec. 29, a right is given to manumit slaves, of 
the description therein mentioned, by deed, so that such manu- 
mission be not in prejudice of creditors. T. Allein v. Negro 
Jim Sharp, 7 G. & J. 96. 


. This act has furnished the standard by which the validity of 


deeds of manumission is to be tested. The rule is, that they 
are not available, if made to the prejudice of creditors. The 
cases of deeds, fraudulent with reference to creditors, either at 
common law or under the statute of Elizabeth, do not apply to 
deeds of manumission. Jb. 


. The onus probandi in a cause impeaching the validity of a 


deed of manumission, as being in prejudice of creditors, is upon 
the creditor. The slave manumitted by it, is not called upon 
to prove the grantor’s solvency, as a condition precedent to his 
right to freedom. Ib. 


. In a judicial proceeding to determine the invalidity of a deed, 


the party manumitted is entitled to the assistance of the heir at 
law, or person holding the real estate of the grantor in taking 
an account of the amount thereof, before it can be legally as- 
certained, that the deceased died insolvent, without subjecting 
the manumitted slave to the payment of his debts. Ib. 


. The judgment of freedom, upon a petition of freedom between 


a manumitted slave and the administrator of the former master, 
will not conclude the right of a creditor of the master to show 
in equity, that the deed of manumission was made in prejudice 
of creditors. Ib. 
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6. According to the true construction of the act of 1796, ch. 67, 
the law charges the whole of a manumitter’s property with the 
payment of his debts in favor of his manumitted slave. Ib. 

7. An executor who is also a creditor, is not entitled to hold a 
manumitted slave of his testator debtor, as a slave, or treat him 
as assets. He must resort to his legal remedy to vacate the 
deed of manumission. Jb. 

8. That remedy is in a court of equity, where all persons inter- 
ested in the real and personal estate of the master, should be 
made parties where an account will be taken, and a decree 
passed to sell the manumitted slaves, either for life, or for a 
term of years, as circumstances or the nature of the case may 
require. Ib. 

9. Upon a petition for freedom, it belongs to the jury to find, 
whether the petitioner, at the time of manumission, was under 
the age of forty-five years, and able to work and gain a sufhi- 
cient livelihood and maintenance ; and it is error in the county 
court, where by the form of their instructions, those facts are 
withdrawn from their consideration, and assumed by the court. Ib. 

MASTER AND SERVANT. (Joint liability.) Where a ser- 
vant, by the command of his master, does an apparent wrong 
to a third person, both the master and the servant are liable. 
Hill y. Caverly, 7 N. H. 215. 

2. (Servant’s liability.) Buta servant or deputy is not liable to a 
third person merely for not doing that which it was the duty of 
the master todo. Ib. 

3. (Same.) Thus, where a master, having an unsafe and insuffi- 
cient dam across a stream of water, ordered his servant to shut 
the gate and keep it shut until ordered to raise it, and the ser- 
vant obeyed the order, by means of which the water was raised 
so high that the dam broke away, and an injury was done to a 
third person, it was held that the servant was not liable. Jb. 

MORTGAGE. (Conveyance when deemed.) Where a convey- 
ance of land is made upon condition that it shall be void upon 
the payment of a sum of money by the grantor, if the convey- 
ance is in fact made to secure the payment of a debt for which 
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the grantee has a remedy against the person of the debtor, the 
conveyance is to be deemed a mortgage. But where the con- 
veyance is not intended as a security, it must be deemed a con- 
ditional sale. Page v. Foster, 7 N. H. 392. 

NEW TRIAL. (Negligence.) A party who knows of proof 
within his power and neglects to produce it, cannot call upon a 
court of law for a new trial. Kent vy. O’Hara,7 G. & J. 212. 

2. (Granted in capital case.) After a conviction, in a capital 
case, the court has power to grant a new trial, upon motion of 
the prisoner, if sufficient cause is shown. State v. Prescott,7 
N. H. 287. 

3. (Costs.) Where a verdict is set aside as unsupported by the 
evidence, a new trial is granted only on payment of costs 
Bank of Utica vy. Ives, 17 Wendell, 501. 

PARTIES TO ACTION. (Joint action.) A joint action does 
not lie against separate owners of dogs, by whom the sheep of 
a third person have been worried and killed. Van Steenburgh, 
v. Tobias, 17 Wendell, 562. 

PARTNERSHIP. (Private debts of partner.) <A sheriff cannot 
seize and sell partnership property, upon an execution against 
one of the partners, for his private debt. The creditor can have 
only the right of his debtor, which is an interest in the surplus, 
after paying the partnership debts. Gibson v. Stevens, 7 N. 
H. 352. 

2. (Note by partners.) A note given by a member of a firm in 
the name of the firm for the accommodation of a third person, 
and put into his hands for the purpose of raising money thereon 
is, in the hands of a bona fide holder, obligatory upon all the 
members of the firm. Vernon vy. The Manhattan Company, 17 
Wendell, 524. 

3. (Dissolution of.) Where such note is discounted by a bank 
as an accommodation note, and the amount of the loan reduced 
from time to time by renewals, in an action upon the last of the 
series of notes, the dissolution of the firm in the interval of time 
between the dates of the two last notes, cannot be set up in bar 
of a recovery by a member of the firm not actually concerned 
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in the making of the last note, unless actual notice of the disso- 
lution be brought home to the bank; a publication of notice of 
the dissolution, in a newspaper taken at the bank, is not sufh- 
cient notice. Jd. 

4. (Same.—Notice.) Under such circumstances, the makers of 
the note will be considered dealers with the bank, and conse- 
quently actual notice of the dissolution, or what will be deemed 
equivalent, must be shown to prevent a recovery. Ib. 

PAYMENT. (Of note.) G., holding a note against S., drew an 
order upon him for a certain sum in favor of I. S., which order 
was accepted by 8., and the amount endorsed upon the note. 
Although the order was never paid by S., yet as it did not appear 
that it had ever returned to the hand of G., it was held to be 
payment, pro tanto, of the note. Shaw v. Gookin,7 N. H. 16. 

POSSESSION. (Of land for twenty years.) If the proprietors of 
a township enter into a tract of land, and continue in possession 
for twenty years, claiming the land under a charter which does 
not in fact cover it, this does not constitute a title, nor can the 
possession be deemed adverse to the title of the true proprietor. 
Proprietors of Enfield v. Day, 7 N. H. 457. 

POWERS. (How executed.) Where an authority is given by 
law to three or more persons, it may in general be executed by 
a major part of the persons to whom it is delegated ; but where 
corporations or individuals give an authority jointly to three or 
more persons, in order to bind the principal all the agents must 
act. Jewett v. Alton, 7 N. H. 253. 

PRESCRIPTION. (Custom.) The inhabitants of a town or vil- 
lage cannot claim a right to take sand to mix with lime, for the 
purpose of making mortar, from the land of another, as a cus- 
tom. Such a right is a profit in another’s land, and must be 
plead in the individual and his ancestors, or through a corpora- 
tion and its predecessors, or in a que estate, as a prescription. 
Perley vy. Langley, 7 N. H. 233. 

PRINCIPAL AND AGENT. (Personal liability of state agent.) 
A superintendent of repairs on the canals of this state, although 
an agent of the state, is personally liable in an action on the 
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case for damages sustained by an individual through the negli- 
gence of workmen employed in making repairs. Shepherd v. 
Lincoln, 17 Wendell, 250. 


PRINCIPAL AND SURETY. (Evidence.) Where, on a par- 


tition between the joint owners of land, one released to the other 
his interest in the moiety of a certain lot, covenanting, if it 
should thereafter appear that their grantor had no title to the 
lot, and a recompense could not be obtained from him in a rea- 
sonable time after his title should be found defective, that he 
would pay to his co-proprietor the value of the one half of the 
lot ; and the title did prove defective—it was held, in an action on 
the covenant, that to entitle the plaintiff to recover, it was only 
necessary to prove the defect of title, demand of recompense 
from the grantor, failure to obtain it, or an excuse for the omis- 
sion of the demand and notice to the covenantor ; and that it 
was not incumbent upon the plaintiff to show that recourse had 
been had by due course of law against the original grantor to 
obtain recompense for the lot. Morris v. Wadsworth, 17 
Wendell, 103. 


. (Damage.) It was held in this case, that the plaintiff was en- 


titled to recover the value of the moiety of the lot at the date of 
the covenant, and was not limited to the consideration money 
expressed in the deed from the original owner. JID. 


. (Guaranty.) Where a party draws an order on a merchant, 


directing him to furnish goods out of his store to a third person 
to the amount of seventy dollars, engaging to be accountable for 
such sum, and requesting the amount of the bill to be sent to 
him ; and the merchant furnishes the goods to such third person 
to the amount of $102,81, and takes his note at thirty days, no 
right of action accrues under the guaranty ; by the giving of 
credit, the guarantor is discharged from liability. Hunt v. 
Smith, 17 Wendell, 179. 


. (Same.) A party who was engaged to guarantee the payment 


of the paper of another, made payable at a particular bank, is 
not liable upon a note drawn by such party, although it be de- 
posited for collection in the bank specified in the guaranty, pre- 
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vious to its maturity, and notice thereof given to the guarantor ; 
the claim against a surety is strictissimi juris. Dobbin v. 
Bradley, 17 Wendell, 422. 

RIGHT OF WAY. (Over land of grantor.) It does not neces- 
sarily follow from the bare fact, that a party is without a right 
of way except over the defendant’s land, that he thereby ac- 
quires a right of way from necessity according to the principles 
of the common law. Brice v. Randall, 7 G. & J. 349. 

2. ( Same.) When the owner of a large tract of land grants a por- 
tion of the soil, which is surrounded by his own land, the right 
of way incidental to the grantee’s land, is to a convenient way 
over some part of the grantor’s surrounding land, not in every 
part of it. Ib. 

SALE OF CHATTELS. (Implied warranty.) A general sale 
of merchandise for a sound price, does not raise an implied 
warranty that the article is fit for all the purposes to which it is 
ordinarily applied ; thus, where a starch manufacturer bought a 
quantity of flour at the highest market price, without disclosing 
the use for which it was intended, and after delivery found that 
it was made of grown wheat, which rendered it unprofitable to 
be made into starch, and unfit for bread for ordinary use, but 
still was valuable for other purposes, it was held, that an action 
did not lie against the vendor on an implied warranty that the 
flour was fit for all the ordinary purposes for which flour is used 
Hart v. Wright, 17 Wendell, 267. 

2. (Same.) It wasalso held, that a warranty could not be implied 
from the difficulty of ascertaining the quality of the flour, al- 
though it was as fair to appearance as the best flour, and could 
not be known by mere inspection to be made of grown wheat. 
Ib. 

3. (Stoppage in transitu.) Where a party, residing at a distance 
from his correspondent, ordered a quantity of merchandise, di- 
recting it to be forwarded to an intermediate place, and the 
goods were accordingly forwarded ; and after their arrival at 
the intermediate place were delivered to a common carrier, 
employed by the purchaser, but before reaching his residence 
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the possession of the goods was resumed by the vendor on the 
ground of the insolvency of the purchaser ; it was held, that the 
goods not having arrived at the place of their final destination, 
the transitus was not ended, and the vendor had a right to stop 
and detain them until their price was paid; and that he might 
do so, notwithstanding that a portion of the goods ordered had 
been actually received by the purchaser at his residence, pre- 
vious to the exercise of the right of stoppage as to the residue. 
Buckley v. Furniss, 17 Wendell, 504. 

SALES OF PERSONAL PROPERTY. (Delivery ) The vendor 
gave a receipt to the vendee’s agent for a sum of money “in 
full payment for” his slave, whom he warranted to be sound in 
body and mind, anda slave for life; and at the same time he 
gave the agent an order on the sheriff of the county to deliver 
the negro, then confined in the jail for safe keeping. When 
the agent arrived at the jail, it was ascertained that the negro 
had cut his throat, and soon after died. In an action brought 
by the vendee to recover back the purchase money, it was held 
to be the intention of the parties, that the transaction should be 
consummated by the delivery of the slave; that the contract 
was for the purchase of a living and sound slave, and if he had 
cut his throat before the contract was made, which was a ques- 
tion for the jury, the vendee had a right to rescind the contract, 
and recover back the purchase money. Franklin and Armfield 
v. Long, 7 G. & R. 407. 

SET OFF. (Jn action by executor.) In an action by an exec- 
utor to recover a debt which has accrued to him as such after 
the death of his testator, a debt due to the defendant from the 
testator is not a set-off. Shaw v. Gookin, 7 N. H. 16. 

SHERIFF. (Damages in action against.) In an action on the 
case against a sheriff for a negligent and not a voluntary escape, 
the measure of damages is the actual loss or injury sustained 
by the plaintiff; prima facie the plaintiff is entitled to recover 
the amount of his judgment against the prisoner, but the de- 
fendant is at liberty to give evidence of the poverty of the pri- 
soner or other circumstances tending to show the actual damage 
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of the plaintiff, to which the jury are authorized to limit the ver- 
dict. Patterson y. Westervelt; 17 Wendell, 543. 

STATUTE OF FRAUDS. (Trusts.) The statute does not pro- 
vide that trusts shall be constituted by writing, but that they 
shall be proved by some writing signed by the party who creates 
them. It is not material that the declaration of trust be signed 
at the time of its creation. ‘Trusts and confidences by implica- 
tion or construction of law,are excluded by the 8th section from 
the operation of the statute. Maccubbin v. Cromwell, 7 G. & 
J. 157. 

2. (Agreement for sale.) A mere naked verbal agreement of one 
party to purchase a slave, for a stipulated sum: and of another 
party to deliver the slave on the payment of the sum, with no 
delivery, actual or constructive, nor any thing given in earnest 
to bind the bargain, nor any payment on account of it, is void 
under the statute of frauds. Franklin and Armfield v. Long, 
7G. & J. 407. 

SURETY. (Of atrustee.) The sureties of a trustee appointed 
by the court of Chancery to sell mortgaged property, have no 
official duties to perform, assume no responsibility to the Court ; 
but in general enter into a merely pure legal contract of surety- 
ship, incapable of coercion, except through the medium of the 
appropriate forum for the enforcement of such contracts—a 
legal tribunal. Boteler and Belt v. Brookes, 7 G. & J. 143. 

TRESPASS. (Jnterest of Plaintiff.) An action of trespass 
quare clausum fregit may be sustained upon a temporary inter- 
est in the plaintiff, but it must also be an entire or exclusive 
interest. Dorsey v. Eagle, 7 G. & J. 321. 

2. (Right of ingress and egress.) ‘The right of ingress and egress 
in an outgoing tenant, after the determination of his lease, for 
the purpose of gathering and taking away the growing crops, 
will not enable a party to maintain trespass q. c. f. against the 
succeeding tenant, who has a right to seed down the field, on 
which such crop stands, before it comes to maturity. Jb. 

3. (Where land is leased.) Lessor for years cannot maintain 
trespass quare clausum fregit for an entry upon the land during 
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the term, and while it is in possession of the lessee. Anderson 
v. Nesmith, 7 N. H. 167. 

4. (Land occupied by servant.) But the owner of land may 
maintain trespass for an entry upon it while in the occupation of 
his servant. Robertson v. George, 7 N. H. 167. 

. (Plaintiff’s title.) In trespass de bonis asportatis, possession 
is enough to sustain the action. Hanmer v. Wilsey, 17 Wen- 
dell, 91. 


6. (Same.) It is no defence in such action to show property out 


i | 


of the plaintiff, in a stranger; and it was accordingly held in 
this case, that evidence that the plaintiff had given a mortgage 
of the property which had become forfeited, was inadmissible, 
without showing a connection between the defendant and the 
mortgagee. Ib. 

TROVER. (Evidence of conversion.) A deposited in the hands 
of B certain promissory notes to be collected. Soon afterwards, 
process of foreign attachment was served upon B, as the trustee 
of A. A then demanded the notes of B, who refused to deliver 
them, on the ground that he had been summoned as the trustee 
of A. In an action of trover brought by A against B for the 
conversion of the notes, the refusal by B to deliver the notes 
was held not to be evidence of a conversion. Fletcher v. 
Fletcher, 7 N. H. 452. 

USURY. (JIntention.) Usury depends on intention, and it does 
not necessarily follow from taking greater interest than allowed 
by law, that usury is established. When too much interest is 
taken by mistake or error, usury cannot be deduced. The jury 
must find an intention to take more than legal interest. Duvall 
v. The Farmer’s Bank of Maryland, 7 G. & J. 20. 

VENDOR AND VENDEE. (Agreement to procure a convey- 
ance of land.) Where a vendor covenanted to procure from a 
third person a good and sufficient warranty deed of conveyance 
in the law in fee simple of a definite quantity of land, together 
with certain water rights and privileges appurtenant to the land, 
particularly enumerated in the contract, and to deliver the deed 
by a fixed day to the purchaser ; who, on receiving the same, 
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had agreed to pay part of the consideration money, and to se- 
cure the residue by bond and mortgage: it was held, in an 
action by the vendor against the purchaser to recover a part of 
the consideration money, that in reference to the peculiar terms 
of the contract in this case, a plea of want of title in the grantor 
was a good and sufficient answer to the declaration: in other 
words, that the plaintiff was bound to procure a deed not only 
corresponding in form with that stipulated for, but operative and 
effectual to convey the title. Carpenter v. Bailey, 17 Wendell, 
224. 


WARRANTY. (On the sale of chattels in Maryland.) It is the 


received doctrine in this State that if a person sells an article 
with a warranty of soundness, which turns out to have been 
unsound at the time of the sale and warranty, the buyer may 
either keep the article, and bring an action on the warranty ; or 
rescind the contract by a return of the article, or offer to return 
it in a reasonable time, so that the vendor is placed in statu quo 
and sue for and recover back the purchase money, or so much 
as he has paid, in an action for money had and received. 
Franklin and Armfield v. Long, 7 G. & J. 407. 


WILLS AND TESTAMENT. (Nature of estate devised.) The 


nature of the estate passed by a will, must be determined from 
the face of the will alone—and parol evidence is inadmissible 
to show, that the draftsman of the will was mistaken, and the 
testator designed something not expressed in the will. Negro 
Cesar v. Nat Chew, 7 G. & J. 127. 

( Revocation.) A testamentary paper, which professes to can- 
cel a former will, dispose of the balance of the testator’s estate 
after the payment of his just debts, and directs that none of his 
slaves shall be sold out of the state, cannot be considered merely 
as a revocation, and must be established by the same proof as 


is demanded for a will. Deakins vy. Hollis, 7 G. & J. 311. 








1839. | Miscellaneous Cases. 421 


IIl.L—MISCELLANEOUS CASES. 


In the District Court of the United States, for the district of 
Maine, Aug. 18, 1838. 


Tue Mary :—Biancuarp, MAster. 
[Introductory Note.] 


A mariner is entitled to his wages as soon as he is voluntarily discharged 
from the vessel; and if not paid within ten days after his discharge he may 
have process from a court of admiralty against the vessel to enforce the pay- 
ment. 

Whether the seamen are bound to remain by the vessel after the voyage is 
ended and assist in discharging the cargo depends on the custom of the port. 

If a vessel has not the quantity and kind of provisions required by the act 
of Congress of July 20, 1790, sect. 9—and the crew are put on short allowance, 
they are entitled to double wages for every day that the short allowance is 
continued, 


But when the master is unable to obtain the kind of provision which the 
statute names, other kinds may be substituted as equivalents. 

When the crew are put upon an allowance and there is a controversy 
whether it be short or not, the navy ration is assumed as the standard of a 
proper allowance. 


Tus was a suit for subtraction of wages. The libel set forth a 
contract for a voyage from Portland to Goree in Africa and the 
Cape de Verd Islands and back to her port of discharge in the 
United States, for wages at the rate of eighteen dollars a month, 
alleges the faithful performance of the contract and claims a bal- 
ance due of $48 08. In another article the libellant claims extra 
wages in consequence of being put on short allowance of provisions 
for twenty-two days during the return voyage. The answer of the 
owner admits the contract, the service and the balance due as al- 
leged in the libel, and avers that he is and always has been ready 
to pay the sum, and brings the money into court, and alleges that 
the libellant has never demanded it. The answer denies that the 
crew was put on short allowance, and avers that they were at all 
times supplied with a sufficient quantity of good and wholesome 
provisions of the kind usually furnished in such voyages. The 
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answer also contains an allegation that at the time when the libel 
was filed in this court, ten days had not elapsed since the discharge 
of the crew. 

The cause was argued by Haynes for the libellant, and by Fox 
for the respondent. The material facts are stated in the opinion 
of the court. 

Ware, District Judge. The first question raised by the plead- 
ings in this case, in the natural order in which they present them- 
selves, is whether the suit is prematurely instituted. The allegation 
of the answer on this point is incorrect in point of form, but if the 
facts bring the case within the exception it is susceptible of amend- 
ment. The statute does not prevent the filing of a libel before the 
expiration of ten days, but the issuing of process against the ves- 
sel. Whether this objection is available for the respondent upon 
the facts as they are proved, depends on the instruction of the 
sixth section of the Act of July 20th, 1790. The particular clause 
fixing the time when admiralty process may be issued against the 
vessel provided the wages are not paid, has been thought to be not 
of very easy interpretation. It is in these words. ‘As soon as 
the voyage is ended, and the cargo or ballast fully discharged at 
the last port of delivery, every seaman or mariner shall be entitled 
to the wages which shall then be due according to his contract : 
and if such wages shall not be paid within ten days after such 
discharge, or if any dispute shall arise between the master and 
seamen, or mariners, touching the said wages, it shall be lawful” 
&c. And at the close of the section it is further provided, “ that 
nothing herein contained shall prevent any seaman or mariner 
from having or maintaining any action at common law, for the 
recovery of his wages, or from immediate process of any court 
having admiralty jurisdiction, wherever any vessel may be found, 
in case she shall have left the port of delivery where her voyage 
ended before payment of the wages, or in case she shall be about 
to proceed to sea before the erid of the ten days next after the 
delivery of her cargo or ballast.” 

One difficulty in the construction of the act is supposed to arise 
from coupling the two phrases, as soon as the voyage is ended, 
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and the cargo or ballast is fully discharged. The statute seems to 
have been framed upon the idea, either that these two phrases are 
identical in their meaning, the latter being added as merely exe- 
getical of the former; or that by the principles of law the seamen 
are bound to remain with the vessel until the cargo is fully dis- 
charged. But it is quite clear that in the maritime sense of the 
word, the voyage is ended when the vessel has arrived at her last 
port of destination, not always her last port of delivery, and is 
safely moored at the wharf.’ The cargo may have been delivered 
at another port, and thus the discharge of the cargo happens before 
the end of the voyage, yet the seamen are unquestionably bound 
to bring her to her last port of destination, and their wages will 
not be due by their contract until that time; or what is more 
common, the last port of delivery may be the last port of desti- 
nation, and then the voyage will be ended before any part of the 
cargo is discharged. And further, admitting, what is not perhaps 
quite clear, that the seamen are by the general principle of the 
marine law applicable to their contract, bound to remain by the 
vessel and assist in discharging the cargo, the general principle 
may be controlled by an established usage to the contrary. In 
this port and it is believed in most of the ports of the United 
States,’ the uniform custom on the return of a vessel from a foreign 
voyage, is to discharge the crew before unlading the vessel and 
employ other persons to perform that service. It is a custom so 
uniform, general, and of so long standing, that it may fairly be 
considered as entering into a making part of the implied terms of 
the contract. The end of the voyage and the delivery of the 
cargo do not therefore refer to the same time according to the 
established usage of this port. The end of the voyage is when 
the vessel has arrived and is safely moored at the wharf, or when 
the master has provided other men to take the place of the crew 
and assist in unlading the cargo. The owner in the present case 
acted upon this custom. The vessel arrived in the afternoon of 
Saturday the 28th of July—and the crew were discharged the 


1 1 Sumner, 376 ; Cloutman v. Tunison ; 1 Peters’s Ad. R. 165 ; The Susan. 
? Dunlap’s Ad. Pr. 98. 
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same day. Their wages were made up including and terminating 
with that day, and some of them paid on Monday. The sum 
brought into court and admitted to be due to the libellant includes 
Saturday only, and no complaint is made that he left the vessel 
before the voyage was ended, or that he had not completely per- 
formed his contract. It is manifest therefore that both the owners 
and the seamen considered the voyage for which they contracted 
as ended when the ship was made fast to the wharf and before the 
discharge of the cargo. 

The statute declares that when the voyage is ended, and the 
cargo or ballast discharged, the seamen shall be entitled to their 
wages. If by the terms of the contract or the usage of the place, 
the seamen are bound to remain in the vessel and assist in unlad- 
ing the cargo, then on common principles they will not be entitled 
to their wages until the cargo is discharged. ‘The contract is en- 
tire, and they are not entitled to their pay until it is completed. 
But if by the terms of the contract or the usage of the place, their 
term of service and with it their wages terminate with the end of 
the voyage, and before the unlading of the vessel, then on the 
same principle they are entitled to their wages when their term of 
service expires. In such a case when do the ten days begin to 
run; is it from the end of the voyage or from the discharge of 
the cargo. It cannot be from both. My opinion is that the inten- 
tion of the legislature was, that they should begin to run from the 
time when the wages become due, that is from the day when the 
term of service is completed. ‘They are then of common right 
entitled to their pay. The statute couples the two phrases, the 
end of the voyage and the discharge of the cargo at the last port 
of delivery, and declares that the seamen shall then be entitled to 
their wages. Now it cannot without violence be presumed that 
the legislature intended to establish any new and peculiar princi- 
ples of law to be applied to contracts of seamen in this particular. 
But if it is contended that the time begins to run from the time 
when the cargo is discharged at the last port of delivery, and that 
is not the port of final destination where the voyage ends accord- 
ing to the contract, then the statute would declare the wages to be 
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due before the contract was fully performed. If the final port of 
destination is the last port of delivery, and by the usage of the 
place the term of service expires with the end of the voyage, that 
is, When the vessel is safely moored at the wharf, then a similar 
inconsequence will result in an opposite sense, and the legislature 
will be made to declare, that the wages are not due until an indefi- 
nite period after the contract has been fully performed, that is, until 
the cargo is completely discharged. The difficulty will be avoided 
by holding that the time runs from the day the men are discharged. 
‘The wages are then completely earned and of common right are 
due, and this I think was the intention of the legislature. This 
is the construction which has been given to the statute by judge 
Peters.’ It is also the settled construction of the statute in Mas- 
sachusetts district. And though some hesitation has been ex- 
pressed as to the soundness of this construction, it appears to me 
to be open to fewer objections than any other. In the present case 
process was not issued until after the expiration of ten days includ- 
ing the day of discharge. 

We come then to the principal question in the cause, whether 
any extra wages are due in consequence of the crew being put 
on short allowance. By the 9th section of an act of July 20, 
1790, every vessel of 150 tons burthen or more, bound on a voyage 
across the Atlantic, is required to have one hundred pounds of 
salted meat and one hundred pounds of bread for every person on 
board, independent of any other stores of live stock which shall 
be put on board by the master or passengers, and in a like propor- 
tion for a longer or shorter voyage ; and if not so provided, and 
the crew shall be put on short allowance, then each of the crew 
shall be entitled to one day’s wages extra for every day they shall 
be kept on short allowance. 

It is admitted, that there was not in this case the quantity of pro- 


' 1 Peters’s Ad. R. 165, the ship Susan ; id. 210, the Philadelphia; id. 255, 
the Happy Return. 

2 Holmes v. Bradshaw, District Court of Massachusetts, Dec. 1823; Dun- 
lap’s Ad. Pr. 99. 

3 Abbott on Shipping, 450. 
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visions on board which is required by law, and it is also proved 
and admitted, that during part of the time on the return voyage 
the crew was put on an allowance, but it is denied that it was a 
short allowance. ‘The law fixes with precision the amount and 
kind of provisions which a vessel is required to have on board. In 
its terms it does not admit of any substitutes for the kinds pre- 
scribed. But courts have thought, that when a vessel happens to 
be in a port, where it is not in the power of the master to obtain 
provisions of the amount and description directed by the law, other 
articles may be substituted which are of equivalent value.’ This 
temperament has been introduced in the construction of the statute, 
upon the reasonable presumption that the law does not intend to 
require of the master impossibilities. But when the courts by an 
equitable construction have introduced a qualification and liberated 
the owners from the penal operation of the law against its letter, 
they are bound to see that the substitutes offered are a full equiva- 
lent both in quantity and quality, for that required by the text of 
the law ; the more so as the policy of the law addresses itself so 
strongly to the interests of humanity, it being intended to guard 
against the dreadful sufferings of famine, while the ship’s company 
are isolated from all the world and under a positive impossibility 
of relieving themselves. 

This vessel on her departure from cape Bonavista had consid- 
erably less than half the amount of bread and salted meat required 
for a vessel crossing the Atlantic. And all that she had which can 
fairly be considered as a substitute was less than one fourth of a 
barrel of flour and about half a barrel of beans. The whole live 
stock was one pig and three goats, with about a bushel of corn to 
feed them, but this is expressly excluded from being admitted as 
a substitute for salted provision. It is unnecessary to waste words 
to prove, that these trifling stores could be no equivalent for the 
deficiency of the bread and salted meat. The master endeavored 
to replenish his stores at cape Bonavista, but provisions could not 
be purchased at any price. He was obliged to sail with what he 
had, and nine days after leaving port the men were put on an 


' 1 Peters’s Ad. R. 219; the Washington. 
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allowance of three biscuit a day, and a few days after, on an 
allowance of one pound of beef. 

Whether the required quantity of provisions is on board or not, 
it is the duty of the master to oversee and regulate their expendi- 
ture. It does not follow, because they are dealt out in fixed and 
limited quantities, that the men are put on short allowance. It 
must be shown, that the allowance is not in a reasonable amount, 
enough for the ordinary consumption of aman. What that reason- 
able quantity is, has not been determined by the statute. But in 
fixing the rations of the army and navy, the legislature has shown 
what they consider a proper allowance. The army ration is fixed 
at one pound and a half of beef or three quarters of a pound of pork 
and eighteen ounces of bread, by the act of 16th March, 1802, ch. 
9, sec. 6. The navy ration varies with the different days of the 
week, and is not made up exclusively of bread and meat, but is 
on the whole rather larger than that of the army.’ A seaman in 
the merchant service requires as much food as one in the navy, 
and the navy ration has been assumed as the standard, by which 
the allowance in the merchant service ought to be regulated.’ In 
the present case, the allowance was one pound of beef, and at 
most not more than twelve ounces of bread. This is precisely 
two thirds of the army ration, and a little less than that proportion 
of the ration for the navy. To make up this deficiency, there was 
for the whole passage of thirty-two days, not more than forty 
pounds of flour and about half a bushel of beans to be divided 
among nine persons. This would make but a very small addition 
to the allowance, and if we assume the navy ration as the standard, 
it is quite clear the men were on a short allowance. 

But it is urged as an argument that the allowance was sufficient, 
that some of the men did not consume the whole of what was 
allowed. ‘This is true ; but it should be added, that they took care 
to have their savings carefully locked up in their chests. They 
knew that their stock of provisions was short, and that it was alto- 


? Act of March 3d, 1805, chap. 91, sect. 3d. 
2 1 Peters’s Ad. R. 219, the Washington; id. 223, the New Jersey. 
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gether uncertain when they would obtain more, and how long they 
would be under the necessity of sustaining life on what they had. 
It was therefore prudent and natural, that they should practise the 
utmost frugality, and save all that could be spared from the urgent 
calls of nature, against a time of need which they might reason- 
ably have contemplated as not a very remote possibility ; for if the 
voyage had been prolonged but a few days more, the crew must 
have suffered from absolute famine. I have no doubt that it was 
owing to unexpected contingencies, that the vessel was left with 
this short supply of provisions, and not to a want of ordinary pru- 
dence or forecast on the part of the owners. Their intention was 
to have had an addition made to her stores for the return voyage 
in a foreign port. But unfortunately and without any fault on 
their part, they could not be obtained. A court, however, which 
is bound to administer the law, cannot take these circumstances 
into consideration. The text of the law is imperative, and it is 
framed in the spirit of wisdom and humanity, and the interests of 
commerce as well as humanity require that it should be carried 
into effect. The putting the crew upon an allowance was, under 
the circumstances of the case, if not a matter of absolute neces- 
sity, at least one of prudence, and there cannot be a reasonable 
doubt but that it was a short allowance. According to the testi- 
mony of the cook, they were upon allowance twenty-two days, 
but the statement of the mate is that they were upon allowance 
nine days after leaving Bonavista, and the allowance was discon- 
tinued five days before their arrival in this port. As the passage 
was thirty-two days, that will leave eighteen. In addition to the 
balance of wages, I shall allow extra pay for eighteen days. 


In the Circuit Court of the United States, for the district of Mas- 
sachusetts, Boston, May Term, 1838. 


Joun Pirman, LipeLiant, v. Rosert Hooper. 


The true rule as to the allowance of seamen’s wages, when the ship is lost 
in her homeward voyage, is, that the seamen should be paid the wages up to 
the last port of discharge, and for half the time the ship lay there. This is 
now the settled rule in our maritime law, and ought not to be disturbed. 
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The true theory of the rule seems to be this, that the seamen are entitled 
to be paid wages for the outward voyage, and for all the time they are em- 
ployed in port in the concerns and business thereof, if freight is or might have 
been earned in that voyage ; and that the wages for the homeward voyage and 
for all the antecedent period in port, in which the seamen are employed in 
preparations or business connected with the homeward voyage, are to be 
deemed lost, by the loss of the ship on such voyage. For the sake of uni- 
formity and certainty, and to avoid minute inquiries in each particular case, 
half the time passed in port has been attributed in practice to the outward voy- 
age, and half to the homeward voyage as an equitable and just apportionment. 

The cases on this subject both in England and America reviewed. 

The contract for seamen’s wages, though capable for some purposes of being 
treated as a divisible contract, is, for most purposes, treated as an entire con- 
tract. 

Where an American ship in 1809 sailed from Marblehead on a voyage to 
St. Petersburg and back, and performed her outward voyage, and on her re- 
turn voyage, was captured and carried into Denmark and condemned by the 
Danish tribunals, and afterwards compensation was made under treaty with 
Denmark, of the 28th of March 1830, for the ship and cargo: It was held, 
that the seamen were entitled to their full wages, during half the period of the 
ship’s stay at St. Petersburg, and also full wages for the homeward voyage, 
as if it had been performed; or full wages, up to the time when the seamen 
did return or might have returned home without any unnecessary delay, de- 
ducting any wages, which they might have earned in the intermediate time in 
another employ. 

It was held, also, that as the wages for the outward voyage and during the 
period of the ship’s stay at St. Petersburg might have been sued for, and re- 
covered, notwithstanding the capture, upon the acknowledged principles of 
courts of Admiralty, not to entertain stale claims, a suit therefor after such a 
lapse of time was not maintainable. 


Srory, J.—Turts case has been again submitted to the court upon 
an incidental question, which has arisen in adjusting the claim of 
the libellant upon the principles already decided by the court. The 
question is, whether the whole wages are to be calculated from 
half the time after the arrival of the brig at the port of St. Peters- 
burg in Russia ; or whether a deduction is to be made therefrom 
of the wages from the time of the capture up to the time of the 
first condemnation of the brig by the Danish tribunals." The 


' Compensation had been allowed to the owners for the capture and con- 
demnation of the ship and cargo, under the treaty with Denmark, of the 28th 
of March, 1830 
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ground, upon which this deduction is asked by the defendant, is, 
that compensation for the wages from the capture to the condem- 
nation might have been originally claimed by the libeilant for his 
services during that period, even if no restitution under the treaty 
had ever been made ; and that consequently the amount ought now 
to be deemed by the lapse of time as a stale demand. 

Before I proceed to the consideration of the question as to this 
deduction, I wish to say something upon another point, which is 
involved in the adjustment, though it has not been made at the bar. 
It is, from what point of time the wages ought to be calculated ; 
whether from half the time that the brig was at St. Petersburg; or 
from the time when the outward cargo was discharged at that port. 
I say, that the point has not been made at the bar, and probably 
not made, because it has been deemed long since settled in the 
local jurisprudence of Massachusetts, as well as in the administra- 
tion of maritime law in the courts of the United States exercising 
admiralty jurisdiction in this circuit. But my learned friend, judge 
Hopkinson, of the district court of Pennsylvania, in his elaborate 
opinion in Bronde v. Haven (Gilpin’s Reports, 606, 613), has ut- 
terly denied the doctrine to be well founded, either in principle or 
in authority. My great deference for the opinions of that able 
judge has induced me on this, the first occasion, which has 
occurred, to review the grounds of the doctrine ; for if I now saw 
any error in it, so far as my own judgments are concerned, I should 
be well disposed at once to set about correcting it. But Iam bound 
to declare, that upon the fullest re-examination, [ am entirely satis- 
fied, that the doctrine is well founded in principle and in authority ; 
that it is just and equitable, and is a natural, | had almost said a 
necessary, result of the enlarged policy of maritime jurisprudence, 
applicable to the wages of seamen. I do not propose to enter upon 
any elaborate exposition of the principles, on which the doctrine is 
established, but merely to advert to the more leading reasons for 
it, and the authorities, which support it. The general formulary, 
as laid down in lord Tenterden’s treatise on shipping, (Abbott on 
Shipp. p. 4, ch. 2, s. 4, p. 447,) is this: “* The payment of wages 
is generally dependent upon the payment of freight. If the ship 
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has earned its freight, the seamen, who have served on board the 
ship, have in like manner earned their wages. And, as in general, 
if a ship, chartered on a voyage out and home, has delivered her 
outward bound cargo, but perishes in the homeward voyage, the 
freight for the outward voyage is due; so, in the same case, the 
seamen are entitled to receive their wages for the time employed 
in the outward voyage, and the unloading of the cargo, unless by 
the terms of the contract the outward and homeward voyages are 
consolidated into one.” ‘To language so very general, certainly 
nothing farther than general truth can be, or ought to be, attri- 
buted. In truth, however, the language is far from being accurate ; 
and it is not comprehensive enough to embrace the exceptions to 
the general rule, or even all the cases, which fall within it. Thus, 
it is not true in every case in the maritime law, that the payment 
of wages is dependent upon the payment of freight ; for if freight 
be earned, it is wholly immaterial, whether it be paid or not. So, 
the earning of freight is by no means necessary in all cases to give 
a title to wages ; as, for example, where the ship performs her 
voyage without the owner having furnished any cargo, or where 
there is a special contract between the owner and freighter, vary- 
ing the right to freight from the general law ; as where the freight 
is made dependent upon the performance both of the outward and 
the homeward voyage. ‘The case of shipwreck, where materials 
are saved from the wreck, furnishes a still stronger illustration ; 
for in such a case the seamen earn their wages, as far as the mate- 
rials saved go, even though the freight for the homeward voyage 
is wholly lost.’ So that a moment’s reflection will teach us, that 
the general text of lord Tenterden does not contain a full or an 
accurate exposition of the whole doctrine applicable to the subject. 
It affords one, out of many illustrations of the maxim: In general- 
ibus versatur error. If the doctrine be susceptible of any exact 
generalization (which perhaps it is not), it would be more correct 
to say, that the general rule, though not the universal rule, is, that 
the seamen are entitled to wages for the full period of their em- 


' The Neptune, 1 Hagg. Adm. R. 227. 
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ployment in the ship’s service for any particular voyage, in which 
freight is, or might be earned by the owner. Ordinarily, we divide 
voyages into the outward and the homeward voyage ; though there 
certainly may be, and often are, many intermediate periods and 
voyages ; as, for example, by vessels engaged in the freighting 
business. When seamen contract for a voyage from A to B and 
thence back to A; the voyage from A to B is commonly called 
the outward voyage, and the voyage back from B to A the home- 
ward voyage. And the maritime law in such a case, whether 
there be a cargo on board or not, treats these as distinct voyages, 
in which freight is, or may, upon its own principles, be earned. 
We are, therefore, accustomed to say, that the seamen are entitled 
to their wages for the outward voyage when ended, if freight is, or 
might have been earned on that voyage ; and for the homeward 
voyage, if freight is, or might have been earned on that voyage. 
But the material inquiry still remains ; when, in the sense of the 
maritime law, as to seamen’s wages, does the voyage (either out- 
ward or homeward) commence and terminate ? It certainly does 
not commence on the very day of the sailing of the ship on the 
voyage from the port of departure and not before ; or end with 
the very day of her arrival at her port of destination. Neither 
does it necessarily, as to the seamen, commence with the loading 
of the cargo on board of the ship; for the seamen may have been 
employed in the ship’s service for a month before. Neither does 
it necessarily terminate with the discharge of the cargo, if the sea- 
men are still retained in the ship’s service for a month longer, for 
purposes connected with that particular voyage. In some voyages, 
even now, it is not uncommon to land the cargo of the outward 
voyage, and to wait, until it is sold, before any homeward voyage 
is, or can be undertaken ; and the homeward or ulterior voyage is 
in such cases mainly dependent upon the success of such sales ; 
sometimes conducted by the masters and officers, by what may be 
called a retail or barter trade. In the simplicity of the commerce 
in former ages, when the rule we are considering was first estab- 
lished, this was the common course of business. It is sometimes 
said, that the outward voyage is ended, when the cargo is landed, 
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because freight is then earned ; and that the homeward voyage 
commences, when the outward is thus finished. Neither of these 
propositions is or can be admitted to be absolutely true ; and both 
of them assume the very matter in controversy. It might with 
equal propriety of reasoning and logic be said, that the homeward 
voyage commences, when the cargo for the homeward voyage is 
taken on board ; and, of course, that the outward voyage then, and 
not till then, terminates. In some voyages, the sale and discharge 
of the outward cargo are going on simultaneously with the pur- 
chase and loading of the homeward cargo ; as, for example, in the 
pepper and coffee voyages to some ports and islands in the Pacific 
Ocean. But although the freight is ordinarily earned by the dis- 
charge of the cargo, the discharge is not necessarily to be taken 
as the true test or termination of the voyage. Nor is it essential 
to it. If the cargo arrives at the port of destination, it may still 
be kept on board for a great length of time, to suit the purposes 
of the owner or shipper; and its discharge there may be made 
dependent upon future contingencies, as to the markets and prices ; 
or a new destination may be given to it upon some new undertaking 
for another voyage in the same ship. In such a case, it could not 
be correctly said, that the outward voyage continued after a reason- 
able time for the discharge of the cargo had passed. On the other 
hand, the cargo may be taken on shore for sale, and yet from the 
want of a market, it may be required to be re-shipped, and carried 
for sale to another port, in order to procure funds for the return 
cargo on the homeward voyage. Again; it is not true, that, be- 
cause the outward voyage has terminated, therefore, eo instanti, 
the homeward voyage commences. Suppose a ship to carry a 
cargo to New Orleans, with instructions to the master to proceed 
on a freighting voyage, if, within a reasonable time after the dis- 
charge of the cargo, a freight could be procured for a foreign 
voyage, or, if freight could not be procured, to purchase a cargo 
on the owner’s account, if it could be purchased at a reasonable 
price, and to proceed therewith to a foreign port; and, if neither 
could be obtained within the limits of the instructions, then to re- 
turn home with a different cargo, or in ballast; could it be cor- 
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rectly said in such a case, that the homeward voyage commenced 
immediately after the outward cargo was landed? That would 
be to say, that a new voyage was actually commenced, before it 
could be ascertained, what that voyage would be. These cases 
show the danger of attempting to lay down any universal rule, as 
applicable to all cases, as to where the outward voyage ends, and 
the homeward voyage begins, in respect to seamen’s wages. Ina 
just and legal sense the outward voyage may well be deemed, gen- 
erally, to continue as to seamen’s wages, as long as the seamen 
are engaged in purposes connected with the outward voyage, 
whether the cargo is discharged or not; and the homeward voyage 
to begin, when any acts are done or preparations made, having 
reference exclusively to the homeward voyage. And if there be 
any intermediate time, which is not properly referable to either, 
that may well be treated, like an intermediate voyage in ballast, 
to be for the benefit and purposes of the owner, and for which he 
ought therefore to pay the seamen for their services. In ordinary 
voyages it is not common to find any such intermediate time, or to 
measure it with exactness. And in many cases acts are done and 
proceedings had simultaneously with reference both to the outward 
and the homeward voyage ; so that it is impracticable to divide the 
time with perfect accuracy which is devoted to each. Now, l 
apprehend, that it was with a view to this practical difficulty, that 
the rule has been established, that one half of the time, during 
which the vessel is lying in the port, shall be deemed a part of the 
outward voyage, and the other half a part of the homeward voy- 
age. In this, as in many other cases, the law prefers general cer- 
tainty to mere metaphysical distinctions; and a compendious, 
practical result, to the variable elements of every distinct voyage. 
The rule may seem at first view purely artificial ; but it is in real- 
ity not so, but is founded upon what is ordinarily a reasonable 
apportionment of the time with reference to the exigencies of 
common voyages. It is like the allowance of the ten per cent. 
damages upon the protest of a foreign bill of exchange ; and the 
deduction of one third new for old in the common cases of repairs 
to ships ; and the deduction in cases of general average of one third 
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from the amount of the gross freight of the ship in estimating its 
contributory value. The rule is founded upon the notion, that it is 
a nearer approximation to absolute equity between the parties, and 
subserves the great public general convenience of commerce, more 
than any other which could be assigned ; and thus it conduces to the 
policy of suppressing litigation upon trifling differences. Perhaps, 
if a rule were now for the first time to be established, upon grounds 
of mere equity between the parties, without any reference to mari- 
time policy, it ought to be, to consider the seamen absolutely en- 
titled to their full wages in every event for the whole period, during 
which the ship lays in port between the discharge of the outward 
cargo and the taking on board of the return cargo. Such a rule, 
however, would somewhat impair the policy of the general maritime 
doctrine, which connects and binds up the interests of the seamen 
with the interests of the voyage ; and might seduce them into lan- 
guor and indifference in the performance of their duties in port, 
and thus retard the operations of the voyage. 

Nor is there any thing in the text of lord Tenterden, which, 
properly considered, interferes with this doctrine. He admits, that, 
‘** the seamen are entitled to receive their wages for the time em- 
ployed in the outward voyage, and the unloading of the cargo.” 
So, that he admits, that the wages are due so long as the seamen 
are employed in the outward voyage ; leaving the point, when it 
ends, to be decided upon the circumstances of each particular 
case ; for I cannot admit, that the latter words, “ the unloading of 
the cargo,” necessarily constitute a qualification of the former 
words, or were so intended to be understood by the author. If they 
were so intended, they are too loose to found any general doctrine 
upon them. His subsequent language, “‘ if the ship sails to several 
places, wages are payable to the time of the delivery of the last 
cargo,”’ was not designed so much to express the particular time, 
to which wages were due, generally, as to point out the distinction 
founded upon the deliveries of successive cargoes at different ports, 
and to state, that wages were due up to the last and not merely to 


' Abbott on Shipp. p. 4, s. 2, c. 4, p. 447. 








A36 Jurisprudence. [Jan. 


the first port of delivery. But, in truth, lord Tenterden’s text is 
not of itself of any intrinsic authority, beyond what the authori- 
ties, on which he relies to support it, justify. Now, it is remark- 
able, that, if his text imports, what it has been supposed to import, 
that the wages are due only up to the delivery of the cargo on the 
outward voyage, the authorities, on which he relies, do not support 
it, but do in effect overturn it. It is for this reason, that I am not 
satisfied, that he did so construe the import of his own text. He 
relies on an anonymous case reported in 1 Ld. Raym. R. 639, and 
in 12 Mod. R. 409. I will give the report at large in each book, 
as it is brief. In 1 Ld. Raym. 639, (Hilary Term, 12 Will. 3,) 
it stands thus. ‘* Upon a motion for a new trial in an action for 
seamen’s wages, Holt, chief justice, said, that if the ship be lost 
before the first port of delivery, then the seamen lose all their 
wages. But if she has been at the first port of delivery, then they 
lose only from the last port of delivery. But if they run away, 
although they have been at a port of delivery ; yet they lose all 
their wages.”' In 12 Mod. R. 409, (under Trinity term, 12 Will. 
3) it is as follows. ‘ Holt, chief justice, said: Ifa ship go freight 
of an outward voyage, the seamen shall have their whole wages 
out. But if at their return the ship be taken, or other mischief 
happen, whereby the voyage homeward is lost, they shall have but 
half wages for the time they were in the harbor abroad.” Again; 
in an anonymous case (probably the same case) reported in the 
same volume (12 Mod. R. 442, under Hilary Term, 12 Will. 3,) 
it is stated thus: “* Per curiam. In respect to seamen’s wages, 
the usage is, that if the ship be lost before the arrival in the port 
of delivery, they lose their wages out. If she arrive safe in port, 
and is lost in her homeward voyage, they have their wages out, 
but lose their homeward wages. If they run away after arrival 


1 The same point is stated in almost the same language, as used by lord 
Holt, in an anonymous case in Hilary Term, 13 Will. 3, in 3 Salk. R. 23. 
There is a dictum of lord chief justice Saunders in 2 Shower’s R. 291, 34 and 
35 Car. 2,in what case or on what occasion delivered, we do not know, as 
follows ; “If a ship be lost before it comes to a delivering port, no freight nor 
wages is due. If lost afterwards, it is due to the last delivering port.” See 
Callen v. Mico, 1 Keble’s R. 831 
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in port abroad, they lose their wages.” In 1 Ld. Raym. 739, there 
is a report of an anonymous case, (most probably also the same 
case, when it was before lord Holt, at Nisi Prius; for it was in the 
same year 12 Will. 3),' which is as follows. “Ifa ship be bound 
for the East Indies, and from thence to return to England, and 
the ship unloads at a port in the East Indies, and takes freight to 
return to England, and on her return she is taken by enemies, the 
mariners shall have their wages for the voyage to the East Indies, 
and for half the time, that they stayed there to unload, and no 
more. Ruled by Holt, chief justice, June 4, 1700, at Guildhall at 
Nisi Prius.” Now, whether (as | suppose the fact to be) these 
are all but different reports of the same case in its different stages 
at Nisi Prius, or in bank, or not, it is most manifest to me, that 
they mean to inculcate substantially the same doctrine, viz., that 
the wages for the homeward voyage only are lost by a loss of the 
ship on the return voyage ; and that the homeward voyage is not 
calculated from the time of the discharge of the outward cargo. 
In the report in 1 Ld. Raym. 639, the wages lost are said to be 
*‘ only those from the last port of delivery.” In the report in 12 
Mod. R. 442, the wages lost are said to be “the homeward 
wages.” In the report in 12 Mod. R. 409, it is said, that they 
(the seamen) shall have their “ whole wages out;” but if the 
voyage homeward is lost, ** they shall have but half wages for the 
time they were in harbor abroad ;”’ which is the same as the whole 
wages for half the time. In the report in Ld. Raym. 739, it is 
said, that the seamen are to “ have their wages for the voyage to 
the East Indies, and for half the time that they stayed there to 
unlade, meaning, as I think, to “ unlade and lade,” the latter 
words being left out by mistake.” Taking all the reports together, 


! William the third and Mary began their reign on the 13th of February, 
1688 ; so that Hilary Term, 12 Will. 3, was in January 1701. 

* In Mr. Justice Bayley’s edition of lord Raymond's reports, the marginal 
note states the case, as I understand it ; that the seamen were to be “ paid for 
the outward voyage, and for half the time they stayed at the port offdelivery.” 
There is a dictum in Campion v. Nicholas, 1 Str. R. 405, that seamen are not 
paid wages “ while the ship is lading and unlading ;"’ which, if understood 
according to the literal import of the words, is not reconcilable with the ad- 
mitted principles of law. 
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not only do they not justify the doctrine supposed to be laid down 
in Abbott on Shipping; but they directly contradict it. In my 
judgment, there is no irreconcilable discrepancy in these different 
reports, properly understood. ‘They intend to assert, that the 
wages of the homeward voyage only are lost in the cases sup- 
posed ; and that these wages are the wages from the time of the 
departure from the last port of delivery, and for half the time, 
which the ship lay in that port. 

The only other citation relied on in Abbott on Shipping, in sup- 
port of the text, is the Ordinance of Rotterdam ; art. 214 cited 
in 2 Magens on Insur. 113. Thatarticle is as follows: ‘* Further, 
the full wages of the ship’s company shall always be deemed to 
be earned, whether one or more complete voyages have been 
made in foreign ports, even though the ship should afterwards 
happen to be lost.” There is no pretence to say, that this article 
in any manner supports the doctrine, that the seamen are not 
entitled to wages, except up to the time of landing the cargo. 

I am, therefore, (I repeat it), not satisfied, that it was lord Ten- 
terden’s intention to lay down in his text the particular doctrine 
already commented on ; for none of the authorities cited by him 
sustain it. All, that he meant to state, was, that the wages of the 
outward voyage would be payable, if freight was earned in that 
voyage ; and the wages of the homeward voyage lost, if the ship 
perished on that voyage. And in this view it leaves the point per- 
fectly open, when the outward voyage in any given case ends, and 
when the homeward voyage in any given case commences. 

Now, the very rule, which the cases in 1 lord Raymond’s Re- 
ports, and in 12 Modern seem to promulgate, has been adopted in 
a great variety of cases in our American courts. I found it well 
established, when my own professional life began in Massachusetts ; 
and it has been uniformly recognised and supported in that state. 
It is sufficient to refer to the cases of Hooper v. Perley, (11 Mass. 
R. 545); Locke v. Swan, (13 Mass. R. 76); Swift v. Clarke, 
(15 Mass. R. 173) ; and Moore v. Jones, (15 Mass. R. 424.) The 
same rule was adopted by the supreme court of Pennsylvania in 
Galloway v. Morris, (3 Yeates, 445), and by the late venerable 
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district judge of the district court of that state, (and his large ex- 
perience in maritime contracts entitles his judgments to very great 
weight,) in the case of the Cynthia, (1 Peters’s Adm. R. 204) ; 
The Elizabeth, (Peters’s C. C. R. 1380); The Lady Walterstoff, 
(1 Peters’s Adm. R. 215) ; and in Cranmer v. Gernon, (2 Peters’s 
Adm. R. 391). My learned brother, the late Mr. Justice Wash- 
ington, fully supported the same rule in his able judgment in 
Thompson v. Faussatt, (Peters’s C. C. R. 182), and it was substan- 
tially acted on by Mr. Justice Duvall in Jones v. Smith, (4 Hall’s 
Law Jour. 276), the difference being more in terms than in judi- 
cial intention. Nor have I been able to trace a single intentional 
deviation from this rule, and the equities growing out of it, until 
judge Hopkinson, in his elaborate opinion in Bronde v. Haven 
(Gilpin’s R. 600), shook its authority. The learned judge seems, 
in that opinion, to hold, that the outward voyage, with reference 
to seamen’s wages, ends with the discharge of the outward cargo ; 
and that the homeward voyage commences when the outward 
voyage ends. Now, assuming the first proposition to be true, 
(which is admitted only for the sake of argument), the latter is not 
either a natural or a necessary consequence from it; for there 
may be, (as we have seen), an intermediate period properly be- 
longing to neither. The learned judge, however, admits no such 
intermediate period; but he deems all the time of the ship’s stay 
in port, after the discharge of the outward cargo, (however long 
it may be), to be positively and necessarily a part of the homeward 
voyage ; and, therefore, if the ship is lost on the homeward voy- 
age, wages are due to the seamen only up to the discharge of the 
outward voyage. In support of these propositions he has produced 
no authority ; or at least none, except the passage from Abbott on 
Shipping already quoted, which does not sustain them, and is not 
(as we have seen) a just deduction from the authorities, on which 
his text is founded. The learned judge has suggested, that no 
authorities have been cited, which support the decisions the other 
way in the American courts. But he seems not sufficiently to 
have considered, that in the cases, then in judgment, the American 
courts were not promulgating a new rule, but were merely recog- 
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nising one already well known and well established. ‘Thus, judge 
Peters in The Cynthia (1 Peters’s Adm. R. 204), speaks of the rule 
as the well ‘* settled law in the court.” So Mr. Justice Jackson in 
delivering the opinion of the court, in Perley v. Hooper (11 Mass. 
R. 547), says, “The general rule, as to the wages of seamen, 
which has been for many years recognised and uniformly adopted 
in our courts, is, that if the ship has carried one or more freights, 
and is afterwards lost, before completing the voyage, for which 
the seaman is hired, he is entitled to his wages up to the last port 
of delivery, and for half the time, that the ship lies in port.” He 
neither cited nor commented on any authorities (the citations were 
merely those of the adverse counsel) in support of the doctrine, 
deeming it well known, and standing upon principles long estab- 
lished in our local jurisprudence.’ But Mr. Justice Jackson has 
stated the general reasoning, on which the rule is founded, with 
great clearness and strength, and his own extensive knowledge of 
commercial jurisprudence gives a weight to that reasoning, which 
it will be found difficult to resist. As yet I have seen no attempt 
to meet, much less to overturn, that reasoning. And | entirely 
agree with that distinguished judge, that, * if we were at liberty, 
without reference to authority, to decide according to equity and 
good conscience, or to adopt a rule, that would be most convenient 
in practice, we could not, perhaps, devise one better than that 
heretofore established.” He puts his reasoning in effect upon this ; 
either that the outward voyage ends with the discharge of the 
outward cargo, and the homeward voyage begins with the lading 
of the homeward cargo; and that then the intermediate period 
does not properly constitute a part of either voyage, and for that 
period full wages are payable ; or that half of the period of the 
stay of the ship in port may be properly deemed referable to the 
concerns of the outward voyage, and the other half to those of the 
howeward voyage ; and then the wages should be equally appor- 


' Judge Hopkinson has, by mistake, attributed this opinion to Mr. Chief 
Justice Parker. The citations of authorities, also, which he has supposed were 
relied on to sustain the judgment, were made not by the court but by the 
counsel adverse to the decision of the court. 
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tioned between them. The latter rule has been adopted in 
practice as the best rule; and it seems to me certainly founded 
in equity and general justice. My learned brother, Mr. Justice 
Washington, in Thompson v. Faussatt, (1 Peters’s C. C. R. 182), 
fully recognised the same doctrine, and upon the same ground. 
He said: ‘* My own opinion upon this new and somewhat difficult 
case is, that whenever the vessel is lost on her return voyage, her 
arrival at the last port of delivery of the outward cargo, or at the 
last port of destination, if there be no cargo, fixes the time, to 
which full wages are to be allowed, and that one half of her stay 
there should be added to the outward, and the other half to the 
homeward voyage, and to be considered respectively as parts 
thereof.” Whether he applied his own rule correctly in that case, 
or not, need not be here considered. Now, it is incumbent upon 
those, who assert, that this is not a proper rule, to show, either 
that it is unjust and inconvenient in its practical operation, or that 
it is contradicted by some stringent and satisfactory authorities. 
As far as the authorities go, they are unequivocally the other way. 
And, for myself, 1 do not hesitate to say, that I should have felt 
myself bound by them, even if I had entertained some lurking 
doubts, whether they were founded in the most exact principles ; 
for, in cases of this sort, it is far more important, that a rule should 
be established of general application, though somewhat arbitrary, 
than to be left without one. Then, as to the injustice or inconve- 
nience of the rule, promulgated by these authorities, where has it 
been shown or attempted to be shown? For myself, I can only 
say, that | am unable to perceive any rule, which is better founded 
in good sense, enlightened policy, or general equity. The oppo- 
site doctrine would, on the other hand, in many cases, involve the 
harshest and most oppressive inflictions upon a class of men highly 
meritorious, and who are, by the very policy of the law, disabled 
from protecting themselves (as the owner may) by insurance from 
the loss of their hard and stinted earnings. Take the case of a 
voyage to St. Petersburg and back, where the ship arrives and 
delivers her cargo so late, that she must wait for a homeward 
cargo until the next season, a period of six or nine months ; is it 


VOL. XX.—NO. XL. 29 
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just or equitable, that the seamen should remain by the ship for 
such a period, and lose all their wages without remuneration ? 
Take the case of a detention by an embargo for a like period 
after the outward cargo is landed, and before the homeward voy- 
age is undertaken, or even definitely fixed upon, are the seamen 
to lose their whole wages, if the ship is lost in a homeward voy- 
age afterwards planned and commenced ? The whole error 
seems to me to consist in a gratuitous assumption, that the home- 
ward voyage begins, as soon as the outward cargo is landed. I 
am not aware, that there is any authority to that effect either in 
our own or in foreign jurisprudence. In cases of insurance, the 
commencement and termination of the outward and the homeward 
voyage are governed by no such considerations ; but depend upon 
the subject matter of the insurance, and upon other collateral cir- 
cumstances.’ 

No doctrine is to be found generally established in the maritime 
jurisprudence of continental Europe, independent of positive ordi- 
nances, that the seamen are to lose their wages of the homeward 
voyage and during their stay in port, if the ship is lost on that 
voyage. The text of the French ordinance of 1681, (1 Valin’s 
Comm. lib. 3, tit. 4, art. 8, p. 703) which is substantially the lan- 
guage of the present French code of commerce (art. 288), con- 
tains a positive provision on the subject, which has been differently 
interpreted by the ablest commentators. Valin thinks’ that if 
the ship is totally lost in the return voyage, the seamen are entitled 
to no wages whatsoever even for the outward voyage. Emerigon, 
on the contrary, thinks, that if freight is earned in the outward 
voyage, the seamen are entitled to their full wages up to the time 
of the loss of the ship, upon the ground that the wages attach as a 
lien upon the freight earned, tota in toto, et tota in qualibet parte. 


1 See 3 Kent Comm. Lect. 48, p. 307 to 316, 3d edit. and the cases cited in 
Seamens v. Loring, 1 Mason’s R. 149. 1 Phillips on Insur.ch. 11, s. 1, p. 161 
to p. 170. 

2 1 Valin’s Comm. lib. 3, tit. 4, art. 8, p. 703, 704. Pothier leaves the point 
of interpretation untouched; Pothier on Marit. Contr. by Cushing, n. 184, 
p. 111. . 

3 Emerigon, tom. 2, ch. 17, s.11,s. 2, p. 239, 240; 2d edit. 1934 in note. 
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Delvincourt differs from both, and thinks, that the seamen in such 
a case are entitled to half their wages.’ Boulay Paty deems he 
seamen entitled in the same case to their full wages for the out- 
ward voyage and to none for the homeward voyage.” But what I 
would particularly rely on, is the opinion of Pothier, who, in com. 
menting upon this particular article of the ordinance, admits, that 
it is an exception to the general principles of the contract of letting 
to hire, according to which the seamen ought to be paid the part 
of the voyage elapsed, up to the time of the misfortune, and not 
paid for the residue of the voyage.’ In general justice, then, this 
persuasive author shows us, that the exception has no foundation : 
and that it stands upon positive law as a matter of public policy. 
If it is to be extended beyond the homeward voyage, to embrace 
the stay of the ship in port from the time of the discharge of the 
outward cargo, it should be clear beyond any doubt, that the 
public policy extends to it. That has not been shown, and, as [| 
humbly conceive, cannot be shown. If resort be had to the doc- 
trine of apportionment in courts of equity, where contracts have 
been by accident prevented from being carried into entire execu- 
tion and performance, it will be found that it favors the more libe- 
ral course. And it ought not to be forgotten, that in contracts for 
seamen’s wages, courts of admiralty always follow out the benign 
interpretations of equity, rather than the rigid principles of the 
common law. 

Upon a careful review of the whole doctrine on this subject, 
which | had occasion to examine, and act upon in the case of the 
Two Catherines (2 Mason’s R. 329, 332,) on this point I see no 
reason to change the opinion then expressed. I think, that the 
question was at that time closed in by antecedent authorities, 
which ought to govern my own judgment upon such a question. 
But if there were no authority, then or now existing on the sub- 


ject, I should still approve of the rule as settled, as one founded in 


' Delvincourt, Instit. du Droit Commercial. 
2 Boulay Paty, Droit Comm., tom. 2, tit. 5, s. 8, p. 224, 225. See also 
Santayra sur Code de Comm. art. 258, p. 169. 


3 Pothier on Marit. Cont. by Cushing, n. 184, p. 111, and note (50.) p. 151. 
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solid equity, in public policy, and in commercial convenience. It 
will reach the justice of most cases with as much. certainty as is 
ordinarily attainable in human affairs. ‘The true theory of the 
rule is, that the seamen ought to be paid wages for the outward 
voyage, and for all the time they are employed in port in the con- 
cerns thereof, and if freight is or might have been earned by the 
owner in that voyage; that the wages for the homeward voyage, 
and for all the antecedent period in port in which the seamen are 
employed in preparations or business connected therewith, are 
lost by a total loss of the ship and freight on the homeward voy- 
age ; that, for the sake of uniformity and certainty, half the time 
passed in port is attributed to each voyage, and is an apportion- 
ment commended by the double motive of suppressing litigation 
upon slight distinctions, and of accomplishing the ends of maritime 
policy, by which the right to wages is made in a good degree 
dependent upon the safety and success of the voyage. 

The other question, which, indeed, is the only one propounded 
for the consideration of the court, does not seem to me to involve 
any intrinsic difficulty. The contract for mariners’ wages, though 
in itself capable of division for some purposes, as, for example, in 
regard to the outward and the homeward voyage, is, for most pur- 
poses, treated as an entire contract. Although a seaman may, in 
many cases, be entitled to claim his wages for the outward voyage 
upon the due performance thereof, yet, inasmuch as the claim 
arises under an entire contract for the round voyage, the mere 
fact of the earning of such wages on the outward voyage does not 
amount to a positive severance of the contract, pro tanto. The 
most that can be properly said is, that it may give an election to 
the seamen to sue ; and, upon his election and suit, there will be 
an actual severance of the contract; but not before. For many 
purposes, indeed, the contract must be treated as an entire one, 
subsisting for the round voyage ; for, if, upon the homeward voy- 
age, the seaman should grossly misconduct himself, that might 
involve the forfeiture of all his wages antecedently earned. That 
was the very case of the Mentor, (4 Mason’s R. 84.) It seems to 
me, therefore, that where wages are earned under an entire con- 
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tract for the outward voyage, and yet the right thereto may be 
affected by subsequent events, and has not become absolute to all 
intents and purposes, the contract is not to be deemed ipso facto 
severed, but as subsisting as an entirety for the round voyage. 
Such at least is the opinion to which my present reflections have 
led me, though certainly I do not wish to be bound by it, if upon 
further argument and reflection I should see reason to change it. 
In this view of the matter, in the events which did occur, the 
wages, which became due on the outward voyage to St. Peters- 
burg, were, by the capture and condemnation, vested by an abso- 
lute title in the libellant in 1809. ‘They might then have been 
sued for, and consequently by lapse of time, upon the acknow- 
ledged principles of courts of admiralty, even if they have not 
been paid, they are to be treated as a stale claim, incapable of 
being asserted here. Indeed, in the present suit, which may be 
deemed in some sort in the nature of a proceeding in rem against 
the proceeds of the captured property in the hands of the owner 
under the award of the commissioners, there is no ground to say, 
that any indemnity has been received for such wages, or for the 
freight earned on the outward voyage ; or that any trust, or equit- 
able lien therefore, attaches to the fund. So far, then, as the 
claim for the wages of the outward voyage are concerned, if they 
were in controversy, there is as little ground to say, that the claim 
is or could be revived by the award. In point of fact, I under- 
stand, that it is not controverted, that they were paid by the 
owner. 

Very different considerations, however, do in my judgment, 
arise in respect to the claim for the wages for the homeward voy- 
age, including half the time of the stay at St. Petersburg. The 
capture of a neutral ship does not dissolve the contract for the 
seamen’s wages, but merely suspends it; and it is not dissolved 
until the final condemnation. Up to that period, the seamen have 
a right to remain by the ship, and await the event, as an incident 
to their contract. So it was held by this court in the case of the 
Saratoga (2 Gallison’s R. 164, 176, 177). If nothing more occurs, 
and the ship is condemned, the seamen lose their whole wages for 
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the homeward voyage, unless, indeed, there is an ultimate decree 
of restitution, or an award of indemnity by treaty on account of 
the illegality of the capture, as in the present case ; in which event, 
the right to their wages revives as a trust, lien, or privilege 
attached thereto. The seamen cannot claim any compensation 
for their services between the time of the capture and condemna- 
tion, unless there is a new and distinct retainer or contract of the 
master with them, to pay them a compensation for such services 
in every event. Such a contract is not to be presumed ; but might 
be distinctly propounded and proved. Now, in the present case, 
it is neither propounded in the answer, nor is it proved in the case ; 
and as a matter of defence, the onus probandi is on the respond- 
ent. If such a contract had been proved, and payment under it 
had been also established, I should have thought, that a deduction 
pro tanto ought to have been made from the present claim. If 
the contract had been made, but no payment under it had been 
made, [ should have thought, that it could not have been pro- 
pounded as an extinguishment of the claim to wages pro tanto, 
since, at most, it would be but an accord without a satisfaction. 
Indeed, in an equitable view, it would be manifestly unjust, to 
allow the owner to deduct a sum under another contract, which he 
had never paid in extinguishment of a legal claim under the ship- 
ping articles, and the award of the commissioners. 

My judgment, therefore, is, that the libellant is entitled to full 
wages during the whole of the homeward voyage, in the same 
manner as if it had been performed, including half the time of the 
ship’s stay at St. Petersburg, without any deduction ; which is the 
substance, I believe, of the decree of the district court. 

J. Pickering, and J. H. Prince, for the libellant. 

C. P. and B. R. Curtis, for the respondent. 

Afterwards, it was suggested by the counsel for the respondent, 
that, as the homeward voyage had not been performed, the time 
up to which the wages were to be allowed was uncertain; and 
that the district judge had allowed three months’ wages from the 
time of the condemnation, as a reasonable time for the return of 


the seamen home, by analogy to the act of congress, allowing 
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three months wages in cases of the discharge of seamen in foreign 
ports. ‘There were other cases depending, in which the same 
point might arise, and, therefore, it was desirable to have it 
settled. 

Srory, J.—The rule in cases of this sort ought to be, to give 
wages up to the time when the seamen did return, or might have 
returned home, without any voluntary and unnecessary delay on 
their part, deducting any wages they may in the intermediate time 
have earned in anotheremploy. I should think that in the absence 
of all other proofs, the rule of the district judge was a very equi- 
table one, as applicable to European voyages ; although it might 
not be equally applicable to East India voyages. No objectien 
being made to this allowance in the present case, it will of course 
stand. 

Decree affirmed. 


[For the foregoing case of Pitman », Hooper, we are indebted to the Law 
Reporter, for December, 1838.] 
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LEGISLATION. 


Unitep Srares. The twenty-fifth congress of the United 
States, at the second session thereof, which commenced in Decem- 
ber 1837, and terminated in July 1838, passed two hundred and 
sixty-four acts and seven joint resolutions. 

Iowa territory. ‘The territory of Wisconsin is divided, and that 
part lying west of the Mississippi river, and of a line drawn due 
north from the head waters of that river to the territorial line, is 


erected into a territory, for the purposes of temporary government, 


g 
by the name of lowa. Chap. 96. 

Steam-engine boilers. 'The president is authorized to appoint 
three persons, to examine and test any inventions that may be 
offered to their consideration, designed for detecting the cause and 
preventing the explosion of the boilers of steam engines. Chap. 
147. 

Laws of Florida. The sum of two thousand dollars is appro- 
priated, and placed under the control of the governor of Florida, 
to be expended in compiling the statutes and other laws of that 
territory. Chap. 179. 

Security of steamboats. An act for the better security of the 
lives of passengers on board steam vessels, makes it the duty of 
the owners of such vessels, on or before the first day of October 
1838, to make a new enrolment, and to take out from the collector 
or surveyor of the port, where any such vessel is enrolled, a new 
license, under the conditions previously required by law, and those 
embraced in the act. After the above date, it will be unlawful to 
transport either goods, merchandise, or passengers, on board a 
boat propelled in whole or in part by steam, in any of the bays, 
rivers, lakes, or other navigable waters of the United States, with- 
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out having obtained the license above specified, and complied with 
the conditions of this act, under penalty of $500 for every viola- 
tion, for which sums the vessel is made liable, and may be pro- 
ceeded against summarily by libel, in the district court. 

It is made the duty of the district judge, in any district where 
there are ports of entry or delivery, on the application of the mas- 
ter or owner of any steam vessel, to appoint from time to time one 
or more persons, not interested in the manufacture of steam engines, 
boilers, or other machinery of steam vessels, who are skilled and 
competent to make inspections of such vessels, and of the boilers 
and machinery employed in the same; whose duty it shall be, 
after having taken an oath for the faithful performance of said duty, 
to make such inspection, when called upon for the purpose, and to 
give the owner or master duplicate certificates of the inspection. 

The certificate of the person or persons, who shall be called on 
to inspect the hull of any such vessel, must, after a thorough exam- 
ination, state the age of the vessel, the time and place where built, 
and the length of time she has been running, with the opinion of 
the examiner whether she is sound, and in all respects seaworthy, 
and fit to be used for the transportation of freight or passengers. 
For this service, the inspectors are to be each allowed and paid, 
by the master or owner, the sum of five dollars. ‘The person or 
persons who shall be called on to inspect the boilers and machinery 
of any steam vessel, under this act, are required, after a thorough 
examination, to state in their certificate their opinion whether the 
boilers are sound and fit for use, together with the age of the 
boilers. Nothing is specifically required to be certified of other 
parts of the machinery. Duplicate certificates are to be given, 
one of which is to be delivered by the master or owner to the 
collector or surveyor, on the granting or renewal of the license, 
and the other is to be kept posted up in some conspicuous part of 
the vessel, for the information of the public. A fee of five dollars 
is to be paid to each of the inspectors. 

It is made the duty of the master or owner of every steamboat, 
to cause an inspection of the vessel to be made once in every 
twelve months, at least, and of the machinery, once in every six 
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months, and to deliver the certificate of the latter to the collector 
or surveyor, on pain of forfeiting the license, and being subject to 
the penalties above mentioned. ‘The owners and masters are re- 
quired to employ a competent number of experienced and skilful 
engineers, and in case of neglect so to do, will be held responsible 
for all damages to the property or any passenger on board, which 
may be occasioned by an explosion of the boiler or derangement 
of the machinery. 

Whenever any steam vessel is stopped, for taking in or discharg- 
ing passengers or cargo, or for any other purpose, it is required 
that the safety valve shall be opened for the discharge of steam, 
so that it may be kept down as near as is practicable, to what it is 
when the boat is under headway, under penalty of $200 for every 
offence. Steamboats on the lakes not exceeding two hundred tons 
are required to have two long boats or yawls, each competent to 
carry twenty persons at least; and larger vessels, at least three 
long boats of equal or greater dimensions, under penalty of $300 
for every failure. 

Steamboats, both on the lakes and on the sea, are required to be 
provided with a fire engine, with hose and suction hose, capable 
of being worked on every voyage ; also to have iron rods or chains, 
instead of wheel or till ropes, under penalty of $300 for each 
failure. Boats running between sun set and sun rise are required 
to have one or more signal lights, under penalty of $200. All 
penalties may be sued for and recovered in the district or circuit 
courts, in the name of the United States, one half to the use of 
the informer, or it may be prosecuted for by indictment. 

Every captain, engineer, pilot, or other person employed on 
board such boat, by whose misconduct, negligence or inattention 
to his duties, the life of any person is destroyed, shall be deemed 
guilty of manslaughter, and on conviction thereof, before the cir- 
cuit court, shall be sentenced to confinement at hard labor for a 
period not exceeding ten years. In all suits against proprietors for 
injuries arising to person or property from the bursting of the 
boiler, the collapse of the flue, or other injurious escape of steam, 
the fact of such bursting, collapse, or injurious escape of steam, 
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shall be taken as full prima facie evidence to charge the defend- 
ant or those in his employment, with negligence, until he shall show 
that no negligence has been committed by him or them. Chap. 
191. 

Debates in the conveniion, which formed the constitution of the 
United States. 'The committee on the library is authorized to 
cause the Madison papers (being the manuscript debates of the 
convention which formed the constitution, written down at the time 
by the late Mr. Madison) to be printed and published ; and the 
sum of five thousand dollars is appropriated for the purpose. Chap. 


264. 
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CRITICAL NOTICES. 


1.—An Abridgment of the Law of Nisi Prius. By P. Brapy 
LeicH, Esq. of the Inner Temple, Barrister at Law, with notes 
and references to the latest American cases, by Grorce Smars- 
woop. In two volumes. Philadelphia: P. H. Nicklinand T. 
Johnson, 1838. 


Tue following extract from the preface of the author explains his 
objects and purposes in the compilation of the present work. 


“The production of a new treatise on the law of Misi Prius, while 
a book of established reputation on the same subject is before the public, 
may be thought to require some apology. It was, however, conceived, 
that a work, treating of this branch of the law with more minute accu- 
racy than any existing publication, was called for by the profession. 
With a view to supply a want felt by the practitioner, the author has 
endeavored to introduce into this compilation every point and case of 
practical importance relating to the subjects which it embraces. The 
modern changes in the laws and practice have been particularly attended 
to; the new rules, the recent statutes, and all the decisions under them 
applicable to Nist Prius, down to the period of publication, will be found 
under appropriate heads. 

Although this work is principally designed for members of the profes- 
sion engaged in actual practice, no pains have been spared to make it 
also useful to the student. Under each head, the author has endea- 
vored to lay down the principles of the law as collected from the autho- 
rities; the grounds of the decisions are generally given in the language 
of the court, as being more satisfactory than any rule which he felt he 
could extract from them ; the leading cases are set forth at considerable 
length—those parts only of the reports being omitted which could not 
assist in illustrating the principles upon which the decisions are founded ; 
and the rules of pleading and evidence applicable to the different actions 
are carefully incorporated.” 
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The following is the list of heads or subjects into which the 
work is divided. In the first volume, Assumpsit, Attorney, Bank- 
ruptcy, Bills of Exchange, Carriers, Case, Covenants ; in the se- 
cond, Debt, Detinue, Distress, Ejectment, Executors and Adminis- 
trators, Frauds, Statutes against, Fraudulent Misrepresentation, 
Husband and Wife, Insurance, Limitations, Statutes of, Malicious 
Prosecution, Practice in trials at Nisi Prius, Replevin, Slander, 
Trespass, Trover, Warranty, Wills. This extensive course of 
subjects the author appears to have gone over carefully and elabo- 
rately, and the result of his labors is a work valuable alike to the 
student and the practitioner. It comprises all the latest English 
cases, which have been decided since the publication of Mr. 
Selwyn’s well-known treatise. The American editor has confined 
himself in his notes to such cases as have been decided since the 
last edition of Wheaton’s Selywn by Mr. Wharton. 


2.—A full and arranged Digest of Cases decided in the Supreme, 
Circuit, and District Courts of the United States, from the or- 
ganization of the government of the United States. By Ricnarp 
Peters, Counsellor at Law and Reporter of the decisions of the 
Supreme Court of the United States. In three volumes. Vol. 
I. Philadelphia : Thomas, Cowperthwaite & Co. 1838. 


TuxeE multiplication of law books and especially of reports, which 
has been so observable for some years past, creates a perpetual 
necessity for the arranging and condensing process of the digestor, 
as few have either the money to buy or the time to read the origi- 
nal volumes themselves. The present work will, we have no 
doubt, be cordially welcomed by that portion of the profession (by 
no means a small one) which have not the means of gaining 
access to the already ample library from which its materials are 
drawn. The decisions of the several courts of the United States 
have, of course, an authority as ample as the bounds of the coun- 
try, and no practising lawyer, whether his habitation be by the 
waves of the Atlantic or the rivers of the far west, can safely 
be ignorant of them ; and within the compass of three octavo vol- 
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umes he will have the condensed essence of Dallas, Cranch, 
Wheaton, Peters, Gallison, Mason, Sumner, Baldwin, Gilpin, 
Paine, Washington, &c. The present volume, of about seven 
hundred pages, contains the cases coming within the first three 
letters of the alphabet, beginning with *“ Abandonment” and end- 
ing with “* Custom.” Its execution does credit to the industry of 
the author, and its arrangement is good. Here and there we meet 
with a paragraph which might be condensed into a smaller com- 
pass, but we believe that nothing of any importance has been 
omitted. Prefixed are the rules of the supreme court. The 
work is very properly dedicated to Mr. Chief Justice Taney. The 
paper and print are very good. 


3.—A Charge to the Grand Jury of Merrimack County, N. H., 
delivered at the September Term of the Court of Common 
Pleas, 1838. By the Hon. Joet Parker, Chief Justice of the 
State of New Hampshire ; published in the New Hampshire 
Patriot and State Gazette, of October 15, 22, and 29, 1838. 


In this charge, chief justice Parker, after alluding to the general 
duty of grand juries, and to the modern practice of calling their 
attention to subjects having a general reference to the * adminis- 
tration of justice, and the welfare and happiness of the commu- 
nity,” proceeds to consider the subject of insanity. ‘The following 
remarks present an interesting account of the statistics of insanity 
in New Hampshire, and are besides worthy of all attention, for 
the justness of their views in reference to insanity as a subject of 
legal control, and of judicial investigation. 


“Tt is one which has a most intimate connexion with the administra- 
tion of jurisprudence in all its departments, whether of common law or 
equity; one which is constantly presented not only in the civil, but in 
the criminal jurisdiction ; and in all our tribunals, from the magistrate of 
the most limited authority, to the court of final resort, it is constantly 
recurring for consideration. The authorities of our towns are, from 
time to time, called on to provide for the support of individuals, who but 
for aberration of mind would be fully competent to provide for their own 
wants. The courts of probate possess, and not unfrequently are called 








1839. | Chief Justice Parker's Charge. 455 


upon to exercise, the power of appointing guardians to persons non com- 
potes mentis. And not the least difficult among the labors of that court, 
and of this on the issue formed upon appeal, are those occasioned by 
controversies respecting wills, where it is alleged that the testator was 
of non-sane memory. The courts of common law are from time to time 
required to determine respecting contracts, which are alleged to be in- 
valid from want of capacity to contract; and above all to pass upon the 
guilt or innocence of citizens, who are defended against an accusation 
for a capital crime on the ground of insanity. 

“Tt is surely not astonishing, that in one way or another it so often 
becomes the subject of examination before the judicial tribunals. 

“By returns from eighty-three towns made by order of the legislature 
in 1822, there were within those towns one hundred and ninety-three cases 
of insanity, and from one hundred and twenty-seven towns no report was 
received. Ata similar ratio for all the towns in the state, the number 
would be about five hundred. Of those returned, ninety-erght were pau- 
pers, and nine/y-five notso. From the returns, about half were or had 
been in confinement, and probably omissions in that respect gave a less 
number who had been restrained in this way, than the facts would have 
warranted. Some were in cages and cells—some in irons and chains— 
and some in jails. 

“The report of a committee in 1836 shows returns from one hundred 
and sixty-one towns, in one hundred and forty-one of which the whole 
number of insane persons was three hundred nad twelve. In twenty of 
the towns from which returns were received, there were no insane. The 
period in which the insanity had existed, as far as reported, was from 
two weeks to siaty years, and gave an average of about thirteen and a 
half years duration. Taking the ratio of the population of the towns 
from which the returns were received, as compared with the population 
of the state, and the whole number of the insane would be nearly four 
hundred and fifty. There are obvious reasons why this should be below 
the actual number. 

“By inquiries recently made it appears that the number of the insane 
in the county of Cheshire is fi/ty—nearly two for every one thousand 
inhabitants; which would give about five hundred for the whole state. 

“Tt may then safely be assumed that there cannot be much less than 
that number. 

“ Of the actual condition of this number of people it is of course impos- 
sible to speak with precise accuracy ; with some there is no doubt that 
the malady exhibits itself in an inoffensive manner, and in such a way 
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as to require but a moderate degree of care and attention on the part of 
their friends. But in relation to others, although but a portion of the 
truth has been disclosed, the confinement of nearly half, according to the 
returns of 1832—the resort to chains, and cages, and jails, tells a fright- 
ful tale of misery and woe endured, not only by the individuals thus 
deprived of reason, but by relations, and friends, and neighbors, to 
whom, in the providence of God, their custody and care have been com- 
mitted. 

““ We do not need the particular details. We have only to recur to our 
own knowledge of the effects of insanity, to bring before us the sullen 
mood—the meditated revenge for fancied injuries—the wild halloo—the 
attack—the struggle—in some instances, alas! the fatal struggle, with 
near kindred—with a wife, a father, or a son. 

“And on the other hand, the reported returns made to the legislature, 
‘ confined ’—‘ sometimes confined ’—‘ confined in the poor house ’—‘ con- 
fined in a cage '—‘ chained ’—‘ confined in jail,’ assure us beyond the 
possibility of question, that hardship, and suffering, and misery, such as 
fall not commonly to the lot of mortals, have been endured by those who 
have (in many instances without doubt in the existing state of things 
necessarily) been subjected to restraints of such a character. 

“Whether we regard the suffering of the insane, and the burdens im- 
posed upon relations and friends, and upon the public charity ; or whether 
we consider it with reference to its connection with our jurisprudence, 
it is of the highest importance that insanity should be more fully under- 
stood, and that suitable measures should be taken for the relief and se- 
curity of the insane themselves, of their friends and connections, and of 
the community at large. 

“ Notwithstanding all that has been said and written within a few 
years past, in relation to this most interesting subject, it is apparent that 
correct information respecting it is diffused in but a very limited degree 
among the people of this country. 

“ The public papers, in giving reports of trials, often say ‘ the defence 
was, as usual, insanity,’ or make use of some other expression, indicat- 
ing a belief that this species of defence is resorted to in desperate cases, 
for the purpose of aiding in the escape of criminals from justice. Such 
opinions are propagated in many instances by those whose feelings are 
too much enlisted, or whose ignorance respecting the subject is too great, 
to permit them to form a dispassionate and intelligent judgment; and 
they have a very pernicious tendency, inasmuch as they excite preju- 
dices in the public mind, and the unfortunate individual, who is really 
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entitled to the benefit of such a defence, is thereby sometimes deprived 
of a fair and impartial trial. They tend to make the defence of insanity 
odious, to create an impression against its truth in the outset, and thus 
to bias the minds of the jury against the prisoner, and to induce them to 
give little heed to the evidence, in the very cases where the greatest 
care, and attention, and impartiality, are necessary for the development 
of truth, and the attainment of justice. 

“We all concur in the doctrine of the law, that for acts committed dur- 
ing a period of insanity, and induced by it, the party is not responsible ; 
that where the criminal mind is wanting, when, instead of being guided 
by the reason which God bestowed, the individual is excited and led on 
by insane fury and impulse, or by the aberrations of a wandering intel- 
lect, or a morbid and diseased imagination, or a false and distorted vis- 
ion and ;.-rception of things, punishment should not follow the act as 
for an offence committed; that when the faculty of distinguishing be- 
tween right and wrong is wanting, the individual ought not to be held 
as a moral and accountable agent. As well, nay, much better, might 
we, as was formerly done in France, institute prosecutions against the 
brute creation for offences committed by them, and hang a beast for 
homicide, than to prosecute and condemn a human being who is de- 
prived of his reason ; for in such case there is no hope of a restoration to 
a right mind, anda reinstating of a fellow citizen, who has been once 
lost to the community, in the rights and affections of humanity. 

“ But if we imbibe the idea that instances of insanity are very rare— 
that derangement exists only when it manifests itself by incoherent lan- 
guage and unrestrained fury—that the defence, when it is offered, is 
probably the last resort of an untiring advocate, who, convinced that no 
real defence can avail, will not hesitate to palm off a pretended derange- 
ment to procure the escape of his client from a merited punishment—if 
in this way we steel our hearts against all sympathy, and our minds 
against all conviction, it is of little avail that we agree to the abstract 
proposition, that insanity does in fact furnish a sufficient defence against 
an accusation for a crime. 

“There are undoubtedly instances, in which this kind of defence is at- 
tempted from the mere conviction that nothing else can avail—cases in 
which the advocate forgets the high duty to which he is called, and ex- 
cites a prejudice against the case of others, by attempting to procure the 
escape of a criminal under this false pretence, but such cases are truly 
rare, and usually unsuccessful. The reason, which the creator has be- 
stowed upon mankind for their guidance, is strong within them, and 
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breaks through the flimsy veil under which a counterfeit madness at- 
tempts to conceal it. 

“‘ But if there were difficulties here, they would only add an additional 
proof of the necessity of a more thorough knowledge upon the subject of 
insanity itself, in order the more certainly to ensure the detection of 
impostors.” 

Having made these general remarks, the judge proceeds to de- 
scribe some of those forms of insanity, which are ‘ most likely 
to become the subject of examination in the courts of justice ;” 
and, in doing this, he avails himself of the recently published work 
of Dr. Ray, on the medical jurisprudence of insanity, the general 
doctrines of which he adopts and sanctions. Our opinion of Dr. 
Ray’s work, which we reviewed in our last July number, is already 
well known to our readers; and it affords us the highest gratifica- 
tion, to find that opinion strengthened and confirmed by the high 
authority of chief justice Parker. An expression of the private 
individual opinion of a man of learning and science, in favor of 
the new doctrine of insanity, we should regard as a most happy 
circumstance ; but, in this charge of the highest judicial officer of 
New Hampshire, there are other and stronger grounds, upon 
which the friends of humanity and science have reason to con- 
gratulate themselves. We regard it as an official declaration, that 
the theory of insanity, which it recognises, is hereafter to be ap- 
plied in the regulation of the insane, and in considering and judg- 
ing of their rights and responsibilities, in the state of New Hamp- 
shire. In this point of view, it is fully equivalent to a legislative 
act. We earnestly hope, that other judges, laying aside all preju- 
dice, and all preconceived theories, will be excited by the example 
of the chief justice of New Hampshire, to bestow upon this most 
important matter that consideration which it deserves, and, like 
him, will have the independence and firmness to make known 
their opinions. Within the last half century, a vast improvement 
has taken place in the curative treatment of insanity, and in the 
care and attention bestowed upon the insane; but the triumph of 
humanity will not be complete, until the laws, relating to this 
unfortunate class, shall be administered with a similar regard to 
the claims of science. 
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4.—Civil Code of the State of Louisiana; with Annotations by 
Wuee tock S. Upton, L. L. B. and Neepier R. Jennines. 
New Orleans: E. Johns & Co. Stationers’ Hall, 1838. 


In the October number of our journal for 1837, under the head 
of a notice of the most recent revisions and digests of the statute 
laws of the several states, we gave an account of the different 
legislative promulgations of the state of Louisiana, to which we 
refer our readers for a history of the compilation of this code, as 
well as for a summary of the matters embraced in it. 

The present edition contains, besides the code itself, the preface 
of the editors, the act authorizing the governor to purchase one 
thousand copies of the work for the use of the state, the treaty of 
cession, the submission of the territory of Orleans to the govern- 
ment of the United States, the constitution of the United States, 
with the amendments thereto, and the constitution of the state of 
Louisiana. The new edition is dedicated to the Hon. Francis 
Xavier Martin, the senior judge of the supreme court of Louisiana. 

This edition seems to have been prepared with much care and 
labor, by the gentlemen employed as editors; who, we are in- 
formed, in the preface, besides drawing upon their own resources, 
were aided in their arduous task, by the “ results of the professional 
experience” of some of “ the most distinguished judicial charac- 
ters’ of the state. The labors of the editors consist almost entirely 
of references, under each article, to analogous sources contained 
in books of reports and elementary works of authority. 

Our readers will recollect, that the civil code and the code of 
practice are the only codes, which have yet been enacted in Lou- 
isiana. ‘The commissioners, by whom they were prepared, were 
also empowered to compile a commercial code ; but, this, so far 
as we are informed, has never been executed. The criminal 
code, prepared by Mr. Livingston, has not been as yet, and probably 
will not be adopted. We are exceedingly glad, that this new 
edition has been published. The first had become exceedingly 
rare and difficult to be obtained; while the increasing relations of 
the state of Louisiana with the other states of the union had made 








460 Critical Notices. [Jan. 


a knowledge of her system of laws indispensable to others, besides 
her own citizens. We may add, too, that the interest, which is 
now felt in the subject of codification, has created a strong desire 
in many to examine the only general code, which has been com- 
piled and enacted, on this side of the Atlantic. We cannot doubt, 
that the friends of codification will be strengthened, and its oppo- 
nents conciliated, by a diffusion and general knowledge of the 
civil code of Louisiana. 

The copy before us is printed in French and English. We 
understand that the work is also printed separately in French and 
in English. The publishers announce, that the code of practice 
is in preparation, on the same plan, by Mr. Upton, one of the edi- 
tors of the civil code, and will be published on or before the 
month of January, 1839. 


5.—A Treatise on Criminal Law, with an Exposition of the 
office and authority of Justices of the Peace in Virginia, includ- 
ing forms of practice. By J. A. G. Davis, Professor of Law 
in the University of Virginia. Philadelphia: C. Sherman & 
Co. 1838. 


The nature of the above work is made known by its title. The 
author’s object has been to prepare a manual, which shall give 
such information on the various subjects of criminal law, to justices 
of the peace in Virginia, as shall enable them to discharge with 
safety and efficiency the important duties entrusted to them in that 
state, in the administration of the criminal law. ‘The nature of 
crimes and punishments, and the various branches of criminal 
law, are treated of in a practical but by no means superficial man- 
ner; and the work, we think, will be of great value as a manual 
of reference within the limits of Virginia, and may also be advan- 
tageously consulted by magistrates in other states. A second part 
treats of the office and jurisdiction of justices of the peace in civil 
matters. We hope that the reception of this valuable treatise, on 
a subject peculiar to his own state, will encourage the learned pro- 
fessor to devote his labors to some topic of more general interest 
and application. 
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6.—On the Development of the Public Law of Germany, according 
to the Constitution of the Germanic Confederation ; (in Ger- 
man), by P. A. Prizer. Stuttgard, Liesching, 1835. 


[From the Rerue Etrangére et Francaise, for November, 1835.] 


The author observes, in his preface, that, notwithstanding the 
great number of good writings on the public law of the Germanic 
confederation, the constitution of this confederation is little known, 
even in Germany itself; he proposes to treat the subject in a man- 
ner less scientific and more practical than any of his predecessors ; 
and he expresses the opinion, that Germany cannot expect any 
thing from the confederation, in favor of constitutional interests. 
This opinion predominates throughout the whole course of the 
work. ‘The following is a summary of the sections of which it is 
composed : 

I. Sketch of the political history of Germany. II. Formation 
of the Germanic confederation. III. Progress of this confedera- 
tion to the decrees of Carlsbad. IV. Actual constitution, accord- 
ing to its organic and fundamental laws: § 1. Character of the 
confederation ; § 2, Objects submitted to the feudal power and the 
extent of this power; § 3, Organic institutions. V. Develop- 
ments given to the confederation. VI. Actual state of things. 
VII. Policy of governments and policy of nations. ‘These two 
last sections are particularly devoted to the development of the 
opinion, which the author advances in his preface. We shall not 
pretend to pronounce between Mr. Pfizer and his political adver- 
saries ; but these latter cannot refuse to do him the justice, that, 
while he severely criticises the measures which they have taken, 
he keeps within the limits, which a conscientious author ought to 
impose upon himself. ‘The authorities of Wurtemberg have ac- 
cordingly removed the injunction which was laid upon this work, 
at the time of its publication. We shall conclude this notice by 
a translation of one of the last paragraphs of the seventh section. 

“The policy of conservation and reaction, which the cabinets are now 
pursuing, operates to the disadvantage of their own interests. In fact, 
what is it, that assures the duration of the German thrones? Is it the 
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right of princes? But this right, if it really exist, is subordinated to 
the fulfilment of duties, which are every day becoming more difficult to 
reconcile with the monarchical principle, which the confederation pro- 
fesses and proclaims. Is it their power? This is great in regard to the 
nation ; but the progress of civilization and the development of public 
life are concurring every day to diminish it. Is it in the union of 
the princes against the nations? It places them, from day today, further 
under the dependence of the most powerful among themselves, and it 
will necessarily undermine their political independence. Is it in the 
fidelity of their subjects? This fidelity, when it is not based upon 
reciprocal interests, or upon the sentiments of popular gratitude, rests 
upon a belief, which time will necessarily destroy. Then, the thirty- 
eight sovereigns will no longer be able to satisfy their people, in any 
other manner, than by a conscientious fulfilment of the engagements, 
which they have taken upon themselves, and by a spontaneous conces- 
sion of that, which it is impossible for them to continue for ever to re- 
fuse.” 

The Revue du Nord, for October 1835, contains an extended 
analysis of this work, by Mr. Spazier. 


7.—De [Etude du Droit Romain en France, depuis 1830. [On 
the Study of the Roman Law in France since 1830.] par 
M. WaRNKONIG. 
[From the Rev. Etr. et Fr., for March, 1837.] 


This tract forms a part of an article in the Journal du Droit 
civil et criminel, published by Messrs. Rosshirt & Warnkonig, and 
is addressed by the author to the different reviews of jurisprudence 
in Paris. It is the continuation of divers articles on the study of 
the Roman law in France, published by Mr. Warnkonig in the 
Critical Journal ; he observes, that, since the year 1831, the law 
faculty of Paris has not had any doctrine of its own, properly 
speaking, and that the spirit of individualism has destroyed the 
unitary tendency, which manifested itself during the short in- 
terval from 1820 to 1826. Mr. Lerminier, elevated to a profes- 
sorship in the college of France, gives an entirely political direc- 
tion to his studies, and occupies himself much less with the real 


progress of the science, than with a certain popularization of its 
results. The author criticises, with some severity, the works of 
Messrs. Ruffat, Ducaurroy, and Ortolan, and renders justice to 
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the work of Mr. Giraud. In conclusion, Mr. Warnkonig makes 
mention of the discussion, which took place between Messrs. 
Ducaurroy and Dupin, in relation to the work of Mr. Ortolan ; and 
also of the little support, given in France, to a subscription opened 
for the publication of a translation of the work of Mackeldy. 

[The work here alluded to is the Lesrbuch des heutigen Ro- 
mischen recht, or Compendium of the Roman Law in actual use, 
a very celebrated treatise, the eleventh edition of which has been 
recently published at Giessen. | 


8.— Mémoire d M. le ministre de [ instruction publique et a M 
M. les membres composant le conseil royal, sur la question de 
savoir si l'on doit écrire et parler en Latin, dans les concours 
ouverts devant les facultés de droit? [Memoir on the question 
of speaking and writing in Latin, in the concurrences opened 
before the law faculties.] par M. Bravarp, professeur a la 
faculte de Paris. 

[From the Revue Etrangére et Francoise, for March, 1837.] 

The author declares himself for the negative, and demands a 
decision of the question, agreeably to his opinion. He supports 
himself upon the fact, that the greater number of French juris- 
consults, though they very well understand the Latin of the law, 
yet speak it badly or with difficulty, the consequence of which is, 
that many capable men are kept from the concurrence, by the 
obligation to speak Latin ; that the ennui and disgust, inseparable 
from a Latin discussion, have a powerful influence, in deterring 
young men from the sessions of the concurrence ; and, finally, 
that the forced composition of the theses on the Roman law in 
Latin is the cause, that they are generally nothing more than 
mere compilations of texts and of passages extracted from divers 
authors. Mr. Bravard concludes, by pointing out the difficulty, 
both to the judges and the disputants, of following and apprehend- 
ing the arguments alleged on the one side and on the other; 
which inconveniences, he thinks, would entirely disappear, if the 
French language were substituted for the Latin. ‘Though we are 
entirely convinced, that whoever devotes himself to the profound 


study of the law of a nation, must begin by thoroughly mastering 
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the language of the sources of that law, we share the opinion of 
Mr. Bravard, considering the actual state of education in France, 
and we think, with him, that, by removing the necessity of writing 
and speaking in Latin, in the concurrence, on matters of Roman 
law, the discussions would be relieved from the obscurity and 
ridicule, which too frequently attend them. 


9.—On the Relation which exists between the Public Law of the 

German Confederacy and that of the Confederated States (in 

German) ; by the baron pe GruBen, chamberlain of the king 

of Bavaria. Stuttgard, Balz, 1835. 

[From the Rev. Et. §- Fr., for November, 1835.] 

The author advances an opinion, diametrically opposed to that 
of Mr. Pfizer, and, according to him, the expectations, which the 
Germanic confederation has given birth to, have been realized 
and even surpassed. The confederation, proceeding, according 
to its fundamental character of a union of sovereign princes, and 
at the same time adopting the form of a confederation of states 
(staatenbund), has acted with as much vigor and intensity, as could 
have been displayed by a confederated state (bundesstaat). The 
author necessarily arrives at the result, that the public law of each 
of the confederated states is subordinated to the public law of the 
confederation, and that those provisions of the federal act, which 
establish some rights in favor of the nation, are to be regarded as 
simple concessions. 


10.—On the present state of the controversy concerning the law- 
fulness of capital punishment (in German); by Mr. Hepp, pro- 
fessor at Tubingen. ‘Tubingen, Ossiander. 
[From the Rev. Et. & Fr., for January, 1836.) 

This book presents an analysis of the principal works on the 
question of the punishment of death, which have appeared in 
England, France, Belgium, Italy, the United States, and in Ger- 
many. In combatting the application of this punishment, the 
author brings together and arranges systematically the different 


arguments which support his opinion. 
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INTELLIGENCE AND MISCELLANY. 


Imperial Law School of Saint Petersburg. The following 
account of this institution is translated from a notice, by Mr. 
Stockhardt, one of the professors, published in the Rev. Etr. § Fr. 
for October, 1837. 

The imperial law school of Saint Petersburg, was established in 
the year 1835, by an organic statute (ustaph) officially promul- 
gated. The first idea of this institution is due to the prince 
d’Oldenburg, the head of the department of justice in the council 
of the empire, and a senator and lieutenant general of the army. 
The prince has devoted to this object one million of roubles. The 
organic statute appoints the founder the curator of the new school, 
which is of so high importance for Russia ; and, this choice, which 
satisfies all the conditions, requisite to accomplish the object of 
an establishment, destined to exert a powerful influence over the 
destinies of a vast empire, is at the same time a pledge of its 
prosperity and an element of success. ‘The purpose of the insti- 
tution of the imperial law school is, to form, for the whole extent 
of the empire, jurisconsults and especially magistrates, versed in 
the knowledge of law and formed to the practice of jurisprudence. 
Hitherto, the Russian jurisconsults, with some rare exceptions, 
have been formed by practice alone ; and, in regard to their know- 
ledge, limited almost exciusively to the forms of jurisprudence, 
they might be compared with the Pragmatikoi of ancient Greece. 
The law school is destined to fill the ranks of the magistracy and 
of the jurisconsults with men penetrated by the spirit, the science, 
and the sanctity of their mission. It is this consideration of prac- 


tical interest, which has caused the school of law to be placed 
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within the attributions of the ministry of justice. The studies of 
the pupils, however, are in a more special manner, to be directed 
to a knowledge of the functions of the senate, which is the most 
eminent and most important judiciary body of the empire. This 
consideration, added to that of the division of casts recognised by 
the constitution of the empire, explains the disposition of the 
statute, which declares those young men only to be admissible to 
the school of law, who belong to the Russian nobility. 

The following is a succinct.account in detail of the internal 
organization of this scientific establishment. 

The pupils are either supported at the expense of the govern- 
ment (boursiers de la couronne), or at their own expense (pension- 
naires) ; and both classes are lodged in the school, in order that 
their education and their conduct, as well as their instruction, may 
be subjected to the proper superintendence and direction. The 
school is a true judicial seminary ; but no other establishment in 
the universe can be compared with it, in point of magnificence 
and sumptuousness. ‘The school has its church, its ministers of 
religion, its physicians, its police, its regents for each class, its 
chancery ; in one word, all the personnel necessary to a complete 
administration. All the persons employed in the institution are 
under the orders of the director, who is a counsellor of state in 
ordinary service, Mr. de Poschmann ; the special direction of the 
scientific department is confided to an inspector, the baron de 
Wrangell, who is also a counsellor of state. 

The pupils of the school of law are to receive all the principles 
of their intellectual and moral instruction, as much as possible, 
within the school ; for the principal object of the establishment is 
to obtain a perfect unity of views and tendencies; and this end 
would be impossible, if the divers influences, which must become 
deeply rooted in the mind of young persons of a certain age, by 
a residence ina great city like St. Petersburg, were allowed to 
subsist. It is therefore established as a principle, that none but 
young men of such an age, as gives the assurance of an entire 
purity of manners and of an entire facility in yielding themselves 


to the doctrines taught, can be admitted to the imperial school. 
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The age of admission is fixed at twelve years. The conditions 
of intellectual aptitude consist in an acquaintance with the 
Latin language, and with the most important modern languages, 
(as the French and German) with history, geography and mathe- 
matics. 

The pupils of the school (the number of which is fixed at one 
hundred and fifty) are distributed into six classes, besides a pre- 
paratory class, destined to those of the newly admitted pupils, 
who, though they give the best proofs of capacity, are notwith- 
standing deficient in some of the prescribed branches of study. 

The duration of the course of each class is fixed at one year; 
so that the complete course of studies lasts six years. ‘The pupils 
who annually leave the school, after having terminated their course, 
perform a noviciate of at least six years in judicial practice. 

In the preparatory class are taught the Russian, Latin, German 
and French languages, history, geography, and mathematics. The 
religious instruction, and the schools of music, of design, and of 
calligraphy, are frequented by all the classes. 

In the sixth class, the studies commenced in the preliminary 
class are continued, in a more thorough manner, with the addition 
also of the Greek language. 

In the fifth class, besides these different branches of study, the 
English language, the physical sciences, and natural history, are 
taught. 

A knowledge of all these modern Janguages is generally acknow- 
ledged as necessary to complete the education of a finished juris- 
consult ; but it is especially indispensable in Russia, where the 
habits of the higher classes of society have in some sort natural- 
ized all the languages of the globe. 

In the fourth class, the study of philosophy and statistics is com- 
menced. 

When the school was first established, it was found impossible 
to organize any more than these four inferior classes, devoted to 
the preliminary studies ; with the third class alone, the study of 
law was to commence. 
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But the prince d’Oldenburg desired much to see the pupils of 
the fourth class initiated in the studies destined to form the object 
of their career ; and, by his express order, a course of introduc- 
tion to the study of law was given by the writer of this notice, who 
was invested with the professorship of the encyclopedia of law. 
The text of his lectures will be published forthwith. 

With this year, therefore, the pupils began to be familiarized 
with the sources of the Roman law, and Mr. Schneider, counsellor 
of state, charged with the department of Roman law, explained 
to them the Institutes of Justinian. 

In the third class, the pupils continue the study of foreign lan- 
guages, history, geography, mathematics, philosophy and statistics ; 
but they at the same time attend a course of the encyclopedia of 
law, a course of Roman law, of the history of the Russian law, 
and a course of political economy. As to the courses of religious 
instruction and the fine arts, it has already been remarked, that 
they are frequented by all the classes of the law school. 

In the two last classes, the philosophical studies are pursued, 
but the time devoted to them is naturally more limited ; and his- 
torical studies are particularly attended to. 

In regard to the special studies of law, instruction is given, in 
the second class, in the Roman law, and in the following desig- 
nated parts of the national law, namely: 1, constitutional law and 
the law of casts; 2, administrative law (central and provincial 
authorities) ; 3, civil law; 4, criminal law. In this class, also, 
the exercises of practical jurisprudence are commenced. 

In the last class, finally, the pupils receive instruction in the law 
of seignorial jurisdictions, in procedure, in legal medicine, finan- 
cial law, the law of police, administrative law, the provincial laws 
of countries incorporated with Russia (for example, the German 
law), and, lastly, in mathematics applied to law. The principal 
object of the labors of this last class is judicial practice ; for the 
young men of this class are to enter immediately upon the exer- 
cise of judiciary functions. 


The plan of the imperial school is perfectly adapted to the wants 


of Russia ; but it is not definitively settled, so far at least as to 
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preclude the introduction of such changes, as experience may 
show to be useful. 

The imperial school, we think, will soon create for itself rela- 
tions of scientific commerce with learned Europe. and will form 
a sort of juridical academy, which will receive with zeal the labors 


submitted to it by foreign jurisconsults. 


Story’s Conflict of Laws. We learn from the Revue Etrangére 
et Francaise, for March last, that the German translation of this 
work, which we lately announced as advertised and in preparation, 


has been abandoned. 


To our Readers. We have been obliged to make room in the 
present number, for a general index to the ten volumes of our 
journal, from the eleventh to the twentieth inclusive, which we 
partly promised in our last April number. ‘The contents of the 
present volume, being included in the general index, are not in- 


serted in a separate one. 
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QUARTERLY LIST OF NEW PUBLICATIONS. 


FRANCE. 


Des ministres dans la monarchie représentative ; par M. Charles 
His. 2e ed. Paris, Delaunay. 

[Of ministers in a representative monarchy.] 

Questions neuves sur le prét a usure, les intéréts du prét, et 
les decisions romaines du 18 aout 1830; par M. A. Blazy. Paris, 
Gaume. 

[New questions concerning the loan upon usury, interest of the loan, and 
the Roman decisions of Aug. 13, 1°30.] 

Loi sur l’administration municipale ; par M. de Cormenin. 
Paris, Dupont. 

{Law concerning municipal administration. ] 

De la juridiction de l’Eglise sur le contrat de mariage, considéré 
comme matiére de sacrement ; par un ancien vicaire-général. 2e 
ed. Paris. 

[Of the jurisdiction of the church concerning the contract of marriage, 
considered as matter of sacrament. } 

Les condamneés et les prisons, ou reforme morale criminelle et 
pénitentiaire ; par le vicomte Bretignéres de Courteilles. Paris, 
Perrotin, Tessier. 

[The convicts and the prisons, or moral, criminal and penitentiary reform.] 

De la legislation des rails-routes ou chemins de fer en Angle- 
terre et en France ; par M. Achilles Guillaume. Premiere partie. 
Paris, Carilian-Geeury. 

[On the law of railroads in England and in France.] 

Elements du droit francais, ou analyse raisonneée de la legisla- 
tion politique, administrative, civile, commerciale, et criminelle de 
la France ; par M. Alphonse Grin. Paris, Hachette. 

[Elements of French law, or an analysis of the political, administrative, 
civil, commercial and criminal legislation of France. ] 

Observations sur les sociétés en commandite par actions. Paris, 


Ledoyen. 


[Observations on limited partnerships in shares. } 
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Répertoire théorique et pratique du droit commercial ; par M. 

L. Giraudeau. Premiere partie. (A.—Com.) Paris, Renard. 
[Theoretical and practical repertory of commercial law.] 

Journal des lois, publication mensuelle formant collection com- 
plete des lois et ordonnances, etc. Redacteurs en chef, M M. 
Franque et Delattre. Premiere livraison, 10 décembre, 1837, 
Paris. 

[Monthly journal of laws.] 

Traité des successions, ou commentaire du titre 1, livre 3, du 
code civil; par M. Poujol, président de chambre a la cour royale 
de Colmar, auteur du traité des Donations et Testaments. Colmar, 
Reiffinger ; Paris, Videcoq. 

[A Treatise on Successions. } 

Ecole des condamnés ; par M. Marquet-Vasselot. 2 vol. in 8o. 
Paris, Joubert. 

[School of the condemned. ] 

Philosophie du systéme pénitentiare; par M. P. A. Marquet- 
Vasselot. Paris, Joubert. 

[Philosophy of the penitentiary system. ] 

Théorie des garanties constitutionelles ; par M. A. Cherbuliez. 
2 vol. in 8o. Paris, Cherbuliez. 

[Theory of constitutional guarantees. ] 

Traduction des titres vi. et vii. des fragments d’Ulpien et des 
titres des pandectes De Jure dotium et de donationibus inter virum 
et uxorem, avec des notes abondantes ; par un avocat, auditeur du 
cours des pandectes. Paris, Fromont-Pernet. 

[A translation of the titles vi. and vii. of the fragments of Ulpian, and of 
the titles of the pandects de jure, etc.] 

Le Censeur. Revue législative, consacrée principalement a 
examen et la discussion des projets de lois soumis aux délibé- 
rations de la chambre des Pairs et de la chambre des Deputes ; 
par M. B. J. Legat. (Prospectus). 

[The Censor. A legislative review devoted principally to an examination 
and discussion of the projects of laws submitted to the deliberations of the 
chamber of peers and of the chamber of deputies.] 

Le Consultant. Journal de droit usuel et de jurisprudence com- 
merciale et industrielle. Paris. 

[The Counsellor, A journal of ordinary law and of commercial and indus- 
trial jurisprudence. ] 

Echo des tribunaux de commerce et des soci€tés commerciales, 
numero specimen, fevrier, 1838. Paris. 

[Echo of the tribunals of commerce and of commercial partnerships. 
Specimen number. } 
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Des sociétés par actions ; par M. Wolowski. Paris. 
[Of joint stock companies. ] 

Manuel du procureur du roi et du substitut ; par M. Massabiau, 

procureur du roi a Quimperle. Paris, Roret. 
[Manual of the king’s attorney.] 

Simple exposé sur les sociétés en commandite, a propos du 
projet de loi presente aux chambres le 15 fevrier 1838; par M. 
Pance. Paris, Guillaumin. 

[A simple exposition of limited partnerships. ] 

Examen sur le droit romain, selon les Institutes de Justinien, 
présente par demandes et réponses, &c ; par un docteur en droit. 
Paris, Fromont-Pernet. 

[An examination on the Roman law, according to the Institutes of Justin- 
ian, by questions and answers. ] 

Commentaire sur la charte constitutionelle. Paris, Videcoq, 
Langlois et Delaunay. 

[Commentary on the constitutional charter. ] 

Traité de la saisie-arrét; par M. F. Roger, avocat a la cour 

royale de Paris. Paris, Delamotte. 


[The saisie-arrét answers to the foreign attachment of the English and 
American law. ] 


Précis de Vhistoire du droit civil en France; par M. Poncelet, 

professeur a la faculté de droit de Paris. Paris, Joubert. 
[A summary of the history of civil law in France.] 

Traiteé de legislation et de jurisprudence, suivant l’ordre du code 
civil; par M. Hennequin, avocat a la cour royale de Paris. Paris, 
Videcogq. 

A treatise on legislation and jurisprudence according to the order of the civil 
code. | 

Theorie de l’emprisonnement, ses principes, ses moyens, et ses 
conditions d’application ; par M. Charles Lucas, inspecteur-gén- 
éral des prisons, membre de l’institut. Tomes II et Ill. Paris, Le- 
grand et Descauriet. 

[The theory of imprisonment, its principles, its means, and its conditions of 
application. ] - 

Manuel des Prisons, ou Exposé historique, théorique et pratique 
du systéme pénitentiaire ; par M. Grellet-Wammy. Geneve. 


BELGIUM. 


Des progres et de |’état actuel de la reforme pénitentiaire et des 
institutions préventives aux Etats-Unis, en France, en Suisse, en 
Angleterre et en Belgique ; appendice général aux ouvrages les 
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plus récents sur la reforme des prisons, et particuli¢rement a l’ouy- 
rage de M M.G. de Beaumont et A. de Tocqueville, sur le systéme 
penitentiaire aux Etats-Unis ; par Ed. Ducpétiaux, inspecteur-gén- 
eral des prisons et des établissements de bienfaisance en Belgique. 
3 vol. in 18. Bruxelles, société belge de librairie, 1838. 

? 

[On the progress and present state of the penitentiary reform and preven- 
tive institutions in the United States, in France, Switzerland, England and 
Belgium; a general appendix to the most recent works on the reform of pris- 
ons, and particularly to that of Messrs. de Beaumont and de Tocqueville, on 
the penitentiary systems of the United States. ] 

Manuel de droit romain, contenant la theorie des Institutes, etc ; 
par F. Mackeldy, traduit de allemand, par M. Jules Beving, 
avocat 4 Bruxelles. Bruxelles. 

{A Manual of the Roman Law, containing the theory of the Institutes, 
&c.] 

Codes militaires en vigueur en Belgique. Annotés des arrets, 
etc., precedés d’un traité sur la justice et le droit pénal milit. en 
Belgique, en France, en Angleterre, etc., par Dr. Ad. Bosch. Liv. 
8—12. Bruxelles. 

[Military codes in force in Belgium, with notes of decisions, &c, preceded 


by a treatise on military penal law and justice, in Belgium, France, England, 
&c.] 


GERMANY. 


Albrecht, Dr. J. A. M., die Ausbildung des Eventual-princips 
im gemeinen civilprocess. Marburg, Elwert. 

Archiv merkwiirdiger Rechtsfalle und Entscheidungen der 
Rheinhessischen Gerichte, mit vergleichender Beriicksichtigung 
der Jurisprudenz von Frankreich, Rheinbaiern, und Rheinpreus- 
sen. Herausgegeben durch die Anwalte-Kammer in Mainz. Neue 
Folge. Ir Bd. 4 Hefte. Mainz, Zabern. 

[Archives of remarkable cases and decisions of the Rhine-Hessian courts, 
with references to the jurisprudence of France, Rhine-Bavaria, and Rhine- 
Prussia. } 

Barth, H., breve totius jurisprudenti# examinatorium. Lipsia, 
Polet. 

Beitrage zur Kenntniss des Rechts der freien Hansestadt Bre- 
men. Herausgeg. von Dr. H. D. Watermeyer, und Dr. K. Th. 
Oelrichs. lr Bd. Bremen, Geisler. 

[Contributions to a knowledge of the law of the free Hanse-town of Bremen. ] 

Bentham, Jer., Theorie des gerichthichen Beweises. Aus dem 
Franz. des Et. Dumont. 2 Thle. Berlin, Ende. 


[Bentham’s Theory of Judicial Proof, translated from the French of Du- 
mont. ] 
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Bischoff, Dr., Merkwirdige Criminal-Rechtsfalle fir Richter, 
Gerichtsirzte, Psychologen, etc. 3 Bd. Hannover, Hahn. 

[Remarkable cases of criminal law for judges, physicians, psychologists, 
etc.] 

Béhmer, Dr. G. W., tiber die authentischen Ausgaben der Caro- 
lina. 2e Auflage. Gottingen, Vandenhock und Ruprecht. 

[On the authentic editions of the Carolina.] 

Civilstandes-Gesetze, die, in der Konigl. Preuss. Rheinprovinz, 
zusammengestellt von F. Philippi. Erefeld, Funke. 

[The laws regulating the civil state in the royal Prussian Rhine provinces. ] 

Corpus Juris Rom. Ante-Justinianei. Consilio Proff. E. Bock- 
ingii et A. Bethmann-Holwegii, etc. Fasc. Il. Cod. Gregor., 
Hermogen., et Theodosian. etc. Cur. G. Haenel. Bonn, Marcus. 

Debes, Dr. Ans., Aussitze aus dem Gebiete des Bayr. biirger- 
lichen, peinlichen und Offentlichen Rechts, Wurzburg, Etlinger. 

[Essays on subjects of the Bavarian civil, penal, and public law.] 

Dieck, Dr. C. H., die Gewissensehe, Legitimation durch nach- 
folgende Ehe und Missheirath, nach ihren Wirkungen auf die 
Folgefahigheit der Kinder in Lehen und Fideicommissen, unter 
Berucksichtigung des Bentinck’schen Rechtstreites. Halle, Anton. 

[On legitimation by subsequent marriage, &c. with reference to the capa- 
city of the children to succeed in certain cases. ] 

Dirksen, H. Ed., manuale latinitatis fontium juris civilis Ro- 
manorum. Fasc. III. Berlin, Duncker und Humblot. 

Ehrmann, J. P. L., Beitrage zur Lehre des Prozess-Rechts in 
den deutschen Bundesstaaten, insbesondere uber nothwendige 
Schiedsgerichte, etc. Mannheim, Hoff. 

[Contributions to the doctrine of process in the German confederacy. ] 

Fabricius, Dr. E. F., historische Forschungen im Gebiete des 
Romischen Privatrechts. 1s Heft: Ursprung und Entwickelung 
der Bonorum Possessio, etc., Berlin, Reimer. 

[Historical investigations in the department of Roman private law. No. I. 
On the origin and development of the bonorum possessio, &c.] 

Gaji institutionum commentarii [V. Ad. exempl. a J. F. L. 
Goeschen editum recogniti et emend. Bonne, Marcus. 

Geib, Dr. Gust., de confessionis effectu in processu criminali 
Romanor. observationes aliquot. ‘Turici, Orell, Fiissli et Comp. 

Gruner, Dr. G. S., uber die succession der Weiber in den 
Osnabriick. Lehnen und einige dabei vorkommende Streitfragen. 
Osnabriick, Rackhorst. 

[On the succesion of females in the feudal estates of Osnabrugh.] 
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Hintze, F. W., Anleitung zur Mecklenburg. Civilprozess- 
praxis. Wismar, Schmidt u. v. Cossell. 
[Introduction to the practice of the Mecklenburg Civil Process. ] 


Hypothekenordnung, ailgemeine, fir die gesammten Konig. 
Preussischen Staaten, &c. herausgeg. von C. Paul, lr Bd. 
Leipzig. 

[General ordinance concerning hypothecations for the royal Prussian 
states. } 

Jus criminale speculorum Saxonici et Suevici. Adumbr. D. C. 
Fr. Heberlin. Lipsie, Weigel. 

Kammerer, Dr. Fd., Untersuchung der Frage : Ob nach Justin- 
ianeischen Recht die Professoren der Jurisprudenz ein Honorar 
zu fordern berechtigt gewesen? Gustrow, Opitz. 

[On the question, whether, according to the Justinianean law, the profes- 
sors of jurisprudence were entitled to demand an honorarium 2} 

Knapp, H., Erorterungen uber den Entwurf eines Strafgesetz- 
buches fir das Konigreich Wurtemberg, vom Jahre 1835. 2 
Abthlgn. Stuttgart, Metzler. 

[Discussion of the project of a criminal code for the kingdom of Wurtem- 
berg, of the year 1835. ] 

Landrecht, allgemeines, fir die Preuss. Staaten. In Verbin- 
dung mit den erginzenden Verordnunger herausgeg. von A. J. 
Mannkopf, 3r Bd. enth. Thi. Il. Berlin, Nauck. 


[General land law (code) for the Prussian states, in connection with the 
supplementary ordinances. } 


Lang, Prof. Dr. J. J., Lehrbuch des Justinianeischen Romis- 
chen Rechts, zum Gebrauche bei Vorlesungen. 2e verb. Ausg. 
Stuttgart, Cotta. 

[Compendium of the Roman law of Justinian for the use of lectures.] 

Lexicon literature academ. juridice, quo tituli dissertationum, 
etc. ab academ. initiis usque ad a. 1835, editarum alphabet. ord. 
continentur. Cum prefat. Dr. E. T. Vogel. ‘Tom. Il. fase. 1-3. 
Lipsiz, Goethe. 

Mayer, Prof. Dr. M. S., das Intestaterbrecht der liberi natu- 
rales, nachdem heutigen Romischen Rechte. Tubingen, Fues. 


[The right of succession ab intestato of natural children, according to the 
Roman law now in use.] 


Mayerfeld, Dr. Fz. W. L. v., die Lehre yon den Schenkungen, 
nach Romischen Rechte. 2r Bd. le Abthl. Marburg, Elwert. 
[The doctrine of donations according to the Roman law.] 
Mittermaier, Prof. Dr. C. J. A., Grundsitze des gemeinen 
Deutschen Privatrechts, mit Einschluss des Handels-Wechsel-und 
Seerechts. 2 Abthlgn. 5e Ausg. Regensburg, Manz. 


[Principles of the common German private law, including maritime and 
commercial law, and the law of exchange. ] 
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Puchta, Prof. Dr. G. F., das Gewonheitsrecht 2r. Thl.  Er- 
langen, Palm. 
[The customary law.] 
Lehrbuch der Pandeckten. Leipzig, Barth. 
[Compendium of the Pandects.] 
Richelmann, Dr. H., der Einfluss des Irrthums auf Vertrage. 
Ein civilistischer Versuch. Hannover, Helwing. 
[The influence of error upon contracts. } 
Riittiman, J., uber die Englische Strafrechtspflege. Amtlicher 
Bericht an d. Zuricher Gesetzes-Revisions-Commission. Zurich, 
Hoffman. 


[On the administration of the criminal law in England :—an official report 
made to the commission for revising the law in Zurich. ] 





Sammlung der im Grossherzogthum Baden in Bezug auf die 
Israeliten erschienenen Gesetze und Verordnungen. In chronolog. 
Folge. Carlsruhe, Miller. 

[Collection of the laws and ordinances of the grand duchy of Baden, con- 
cerning the Jews, in chronological order. ] 

Schilling, Dr. F. Ad., Lehrbuch der Institutionen und Ges- 
chichte des Romischen Privatrechts. 2r Bd. Leipzig, Barth. 

[Compendium of the institutes and history of the Roman private law.] 

Schneider, Dr. K. A., das alt civile und Justinianeische An- 
wachsungsrecht bei Legaten, &c. Eine Revision dieser Lehren. 
Berlin, Natorff und Co. 

Schneider, Dr. Rob., index omnium rerum ect sententiarum, 
que in corpore juris Justinianei continentur, verborum ordine ob- 
servato. Vol. I. fasc. 1. Lipsiw, Focke. 

Seuffert, Dr. J. Ad., gesammelte rechtswissenschaftliche Ab- 
handlungen. Erlangen, Palm und Enke. 

[Dissertations on jurisprudence. ] 

Walter, Prof. Dr. F., Geschichte des Romischen Rechts bis 
auf Justinian. 2e Liefrg. Vog. 28—41. Bonn, Weber. 

{History of the Roman law to the time of Justinian. ] 

Whistspieler, der falsche, oder Injurienklage des Lord de Ros 
gegen J. Cumming, etc. Aus dem Engl. von C. Rakenius. 
Hamburg, Hoffman & Campe. 

(The false whist-player, or the process of the lord de Ros, against J. Cum- 
ming, etc., translated from the English.] 

Wirschinger, Dr. H., Dartstellung der Entstehung, Ausbildung, 
und des jetzigen rechtlichen Zustandes der Patrimonial-Gerichts- 
barkeit in Baiern. Preisschrift. Munchen, Weber. 


[An account of the origin, development, and present legal condition of the 
patrimonial jurisdiction, in Bavaria. ] 
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Zacharia, Prof. Dr. K. S., Handbuch des Franzosischen Civil- 

rechts. 4 Bde. 4e Aufl. Heidelberg, Mohr. 
[Manual of the civil law of France. ]} 

Fischer, Prof. Fr., iber den gegenwartigen Stand des Natur- 
rechts, nebst Winken zu seiner Weiterbildung. Basel, Neukirch. 

[On the present condition of natural law, together with hints to its further 
development. | 

Mittheilungen aus dem Leben eines Advocaten. Herausgegeben 
von Dr. Ed. Baurmann. Frankfurt, Kubler. 

[Passages in the life of an advocate.] 

Mittermaier, Dr. C. J. A., Dissertatio: de principio imputa- 
tionis alienationum mentis in jure criminali recte constituendo. 
Heidelberge, Mohr. 

Die Wissenschaft der Romischen Rechts-geschichte von Dr. J. 
Christiansen. Altona, Hammerich. 

[The science of Roman legal history.) 


UNITED STATES. 


An Abridgment of the Law of Nisi Prius, by P. Brady Leigh, 
Esq., Barrister at Law. With notes, &c. by George Sharswood, 
Esq., of the Philadelphia Bar. Philadelphia: Nicklin & Johnson. 

[See page 452.] 

A Treatise on the Practice of the Court of Chancery, with an 
Appendix of Forms, &c. By John Sidney Smith, of the Six 
Clerks’ Office. With notes and references to American decisions, 
by David Graham, Counsellor at Law. Philadelphia: Nicklin & 
Johnson. 

[We shall notice this work in our next number. ] 

Civil Code of the State of Louisiana; with Annotations by 
Wheelock S. Upton, L. L. B., and Needler R. Jennings. New 
Orleans: E. Johns & Co. 

[See page 459.] 

A Digest of Cases determined in the Admiralty Courts of the 
United States and in the High Court of Admiralty in England ; 
together with the substance of some of the works of Sir Leoline 
Jenkins, Judge of the Admiralty, in the reign of Charles II. By 
George T. Curtis, Esq., of the Suffolk Bar. Boston: Charles C. 
Little and James Brown. 

[We shall notice this work, which has been received with favor by the pro- 
fession, in our next number. ] 

A Summary of Practice in Instance, Revenue and Prize Causes, 
in the Admiralty Courts of the United States, for the Southern 
District of New York ; and also on appeal to the Supreme Court : 
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together with the Rules of the District Court. By Samuel R. 
Betis, Judge of the District Court. New York: Halsted and 
Voorhies. 

[To be noticed in our next number. ] 


Reports of Cases argued and adjudged in the Superior Court 
and Court of Errors and Appeals of the State of Delaware, from 
the organization of those Courts under the Constitution ; with re- 
ferences to some of the earlier cases. Published at the request of 
the General Assembly. By Samuel M. Harrington, one of the 
Judges of the said Courts. Vol. I. Dover: A. M. Schee. 


Reports of Cases argued and determined in the Court of Ap- 
peals of Maryland. By Richard W. Gill, clerk of the court of 
appeals, and John Johnson, Attorney at Law. Vol. VII. contain- 
ing cases in 1834-35-36. Baltimore: W. & J. Neal. 


Reports of Cases argued and determined in the Supreme Judi- 
cial Court of Massachusetts. By Octavius Pickering, Counsellor 
at Law. Vol. XVII. Boston: Charles C. Little & James Brown. 


The Law Library, edited by Thomas J. Wharton, Esq., and 
published by John 8. Littell, Philadelphia. Nos. 64 & 65, con- 
taining Powell on Devises, edited by Jarman, concluded. 

Elements of Medical Jurisprudence, by T. R. Beck, M. D., and 
J. B. Beck, M. D. Sixth edition. New York ; Thomas, Cowperth- 
waite & Co. 


The most important parts of Blackstone’s Commentaries, re- 
duced to questions and answers. By Asa Kinne, Esq. New 


York. 
ENGLAND. 


A Treatise on the Law of Evidence. Eighth edition, with con- 
siderable additions. By S. March Phillips, Esq., and Andrew 
Amos, Esq., Barrister at Law. In two volumes, 8vo. 


An Abridgment of the Law of Nisi Prius, together with the 
General Principles of Law applicable to the Civil Relation of Per- 
sons, and the Subject Matters of Legal Contention. By S. B. 
Harrison, Esq., and F. Edwards, Esq., Barristers at Law. ‘Two 
volumes. 

Parliamentary Practice on passing private bills through the 
House of Commons, and the preliminary measures of the House 
of Lords, with Precedents &c. By B. Lumley, Solicitor and Par- 
liamentary Agent. 8vo. 

A Treatise on the Practice of the High Court of Chancery, 
with some practical observations on the Pleadings in that Court. 
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By Edmund Robert Daniell, F. R. 8., Barrister at Law. Vol. 2. 
Part 1. 

The Tithe Act and the Tithe Amendment Act, with notes, &c. 
By G. H. Whalley, of the Tithe Commission Office. 12mo. 


Concise Forms of Wills, with Practical Notes. By W. Hayes 
and T. Jarman, Barristers at Law. 2ded. 12mo. 

The Law and Practice in Bankruptcy &c. By Francis Gregg, 
Esq., Barrister at Law. 12mo. 


The Game Laws &c. By P. Brady Leigh, Esq. 2d. ed. 
12mo. 


The New Orders of the High Court of Chancery, with notes, 
&c. By John Cooke, Esq., Barrister at Law. 2d ed. with addi- 
tions. 12mo. 


The acts for the Commutation of Tithes in England and Wales, 
&c. By J. T. Schomberg, Esq., Barrister at Law, 2d. ed. 12mo. 
Decisions of the Courts at Westminster, to Trinity Term, 1838, 
on the New Rules of Pleading, and upon evidence as modified by 


those rules, &c. By W. Ramsberg, Esq., Barrister at Law. 
12mo. 


State Trials. Specimen of a new edition. By Nicholas Thir- 
ning Moile, Esq., Special Pleader. 8vo. 


IN PRESS. 


NX 


Commentaries on Equity Jurisprudence. By Joseph Story. 2d 
edition. Boston: Charles C. Little & James Brown. 

A Digest or Abridgment of the American Law of Real Prop- 
erty. By Francis Hilliard. Vol. Il. Same. 

Treatises on Contracts, translated from the French of R. J. Po- 
thier. By L. S. Cushing. Vol. 1, containing the Contract of Sale. 
Same. 


Ball and Beatty’s Irish Chancery Reports. 2 volumes. Phila- 
delphia : R. H. Small. 


Eden’s Chancery Reports, during the time of Lord Chancellor 
Northington. 2 volumes. Same. 

Pothier on Obligations, translated from the French by Sir W. D. 
Evans. 2d Am. ed. Same. 

The Writings of John Marshall, late chief justice of the United 
States, upon the Federal Constitution: being the opinions of the 
Supreme Court of the United States, delivered by him upon points 
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of law arising under that Constitution. With an Appendix con- 
taining the opinions upon like points, delivered in that court, by 
other judges, prior to the death of chief justice Marshall. 1 vol- 
ume. Boston: James Munroe & Co. 

Phillips’s Law of Evidence, with notes by Esek Cowen. New 
York : Gould and Banks. 


IN PREPARATION. 


A Digest of the Massachusetts Reports and the first sixteen vol- 
umes of Pickering’s Reports. By J. C. Perkins and J. H. Ward, 
Esquires. 

Commentaries on Commercial and Maritime Jurisprudence, by 
Joseph Story. Vol. 1. Agency and Partnership. 


Manual of Political Ethics. Part Il, by Francis Lieber : and 
Political and Legal Hermeneutics, by the same. 


Errata. The writer of the article in our last number, on Rules of Evidence, 
has furnished us with corrections of the following errors in the same as 
printed : 


Page 76, 19th line from top, after “heard,” insert “ by himself.” 

“« 77, Sth “« « * after “where,” insert “ the.” 

«78, in the last line of note, for “‘ concession,’ read “ confession.” 

«80, 17th line from top, for “by,’’ read * for.”’ 

* 86,17th “ “ © for “characteristics,” read “ characteristic.”’ 

87, 17th line from bottom, for “ confessions, excluding the one and 

receiving the other,’ read, “ motives, excluding in the one, and 
receiving in the other.” 

* 87, 13th line from bottom, for “ then,”’ read “ there.”’ 

« OO, 3d “& & ee for “ internal.”’ read “ mental.” 

« Qi llth « « 6“ (note) for “‘ exhausted,”’ read “ extorted.” 











GENERAL INDEX 
AMERICAN JURIST AND LAW MAGAZINE ; 


VOLS. XI. TO XX. INCLUSIVE. 


The Roman numerals denote the volume, the figures the page, referred to, 


A. States, XI. 314; holding real estate 

Abatement of actions, X VILL. 216. by, in Pennsylvania, XVIII. 197. 

Abolition doctrines in Missouri, X VILL. American Law, Walker's Introduction 
515; of capital punishment, XVII. to, reviewed, XVIII. 375—390 ; 


236, penitentiary systems, Dr. Julius’s let- 
Acceptance of bills of exchange, XVI. ter on, noticed, XVIIL. 254—25s ; 
307. cases, digest of, XIX. 127—202; 
Accomplice, admission of in criminal 441—468; Jurist, plan and objects 
procedure, XLV. 317. of, XIX. 1—1. 


Actions, real, essay on by Parsons, C. 4mos, Professor, comment upon an 
J., XII. 290; common law, XVII. opinion of his, X11. 213; his retire- 


255; forms of, 302; origin and his- ment from his professorship, 576. 
tory of, 256; how commenced, 260, Angell and Ames on Corporations, er- 

oa , : s : . . pol ; 
261, 269; how modified in Massa- — ratum in, XI. 263. 


chusetts, 255, 256; in the Roman Angell’s Treatise on Assignments, no- 
law, 258, 267, 268; of the law, 256, — ticed, XII. 284-56. 





277 ; bone fide, 268; stricti juris, Annuities, table of expectation of life, 

268 ; civil, parties to, XVIIT. 512. XI, 492. es 
Adam, Dr., his Roman antiquities no- Appointments, XI. 497 ; by the. presi- 

ticed, XIX. 244. sident, XU. 275; XV. 5h3—514; 
Adams, Jasper, his elements of moral XVII. 508; XEX. 495. 

philosophy reviewed, XIX. 111. Apportionment of salvage, opinion on 
Administrative law, what it is, XIV, by Parsons, C. J., XI[L. 390—3. 

338, 339, note. Arbiter, of the Roman law, X VII. 267 


Admiralty Practice, X1. 21; opinion of 9 —264. 
judge Story, XII. 67, 94; stipula- Archives, of New Hampshire, XVIII. 
tions in, XVII. 51,71; effect ofan- 218; of criminal law, noticed, XIX. 
swer on oath in, XVIII. 294,308; 486. 
admiralty and maritime jurisdiction Aristotle, sayings of, concerning mon- 
of United States courts, 486, 495. ey, XVII. 352. 
Advice to a young lawyer, XIII. 106. Arkansaw toothpicks, carrying of, 
Advocates Library, catalogue of, no- XVIIT. 509. 
ticed, XIIL. 382-88; oath of, in Ge- Arm of the sea, XVI. 70, 72. 


neva, XIX. 254. Arrest, XVI. 300. 
Agreement of a feme covert, XIV. 23, Ashmun, professor, his lamented death, 
26. XIf, 555; appointed professor of 
Aikin’s Digest of the laws of Alabama, law in Cambridge, XIII. 114; his 
noticed, XT. 236. character as an instructer, 114; ar- 
Alabama, legislation in, XII. 511-16; ticle on medical jurisprudence by, 
judges of, X VIIT. 210. 333—44 ; article from his Mss. on 


Alien, jurisdiction of Courts of United medical jurisprudence, XTV. 1—23. 
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Assent, mutual, XX. 13. Bigelow's Digests, XVII. 472. 
Assignee, of a Scotch bond, as to action Bills of exchange and promissory notes, 
in his name, XI. 101. XVI. 306—307 ; petition and sum- 


Assignment, new, XI. 76; by insol- mons on, XVIII. 192; inland, dam- 
vents, XVIIIl. 215; voluntary sys- ages on, 199; actions on, 203; by 


tem of, XIX. 305—312. drawers and endorsers, 509 
Assumpsit, action of, XVII. 274; ex- Binney’s eulogy on Marshall, notice 
press and implied, 275. of, XIV. 462—465. 


Attachment, XVII. 300; of vessels, Black, William M., case of, XVIII, 
XVIII. 197; of goods replevied, 510. 495—504. 

Attenuating circumstances, inquiry Blondeau’s Institutes of Justinian, no- 
concerning by juries, in France, _ tice of, XX. 225. 


XVIII. 340. Blunt, Joseph, his Shipmaster’s Assist- 
Attorney and client, rules of evidence ant noticed, XVIII. 250. 
relating to, XVII. 74—304. Bolland, baron, a bibliomaniac, XT). 


Attorneys and barristers, distinction be- 274. 
tween in England, XIII. 311; ex- Bond, endorsement of receipt on, XIII. 
amination of in England, XVI. 237 19—23 
—242; examination for admission Borough and municipal corporations, 
of, X V11.485; admission of, XVIII. notice of work on, XIV. 236—232. 
209, 210; powers of, revocation of, Bowditch’s, Ingersoll, correction of 


506. Wigglesworth’s table of lives, XI. 
Attorney General Austin’s Reports,no- 493. 
tice of, XVII. 482; XIX. 420. Bowie knives, carrying of, X VIII, 509. 
Audley, Thomas, XVIT. 329. Bravard, his memoir on the use of 
Aula Regis, what, XVII. 261. Latin, noticed, XX. 463. 
Average, general, XV. 290—294. Brevet d’invention, what, X VIII, 107. 
British American cases, digest of, 
B. XIX. 423—440. 
Brockenbrough’s reports, notice of, 
Bacon, Nicholas, XVII. 330. XVII. 465. 


Bail, liability of, in Tennessee, XI. 12. Brokers, taxation of, XVIIT. 207. 

Bailment, no distinct treatise upon by Bromley, Thomas, XVII. 330. 
Pothier, XII. 383; remarks on the Brougham, lord chancellor, how no- 
law of, XVI. 253—285; definition ticed in the periodicals, XII. 274; 
of, 256; mandates, 259—275; depo- his speech on his resignation, XIII. 


sites, 275—230; special property, 240, XVII. 484. 
280—235. Buckland, lord, XV11. 371. 
Bailey's South Carolina Reports, no- Burke, uncertainty in his will, XII. 296. 
ticed, XII. 233. Burr’s trial, Wirt’s conduct in, XII. 
Baldwin's Reports, noticed, XVIII. 397. 
525; Mr. Justice, his view of the Bussard, his elements of natural pri- 
constitution noticed, XIX. 239. vate law, noticed, XVIII. 332. 
Bancroft's History of the U. 8., notice Butler's plan of a law school, XIV, 
of, XX. 229. 466—478. 
Banking, unauthorised, XVII. 202; 
agencies, 516. C. 
Bar, independent, necessity of, XIX, 
49, 69. Call's reports, notice of, XII, 239—48. 
Barbour’s equity digest, notice of, Callis on sewers, character of, XII. 112. 
XVII. 366—372. Capital punishment, reports on aboli- 
Bayard’s exposition of the constitution, tion of, XVII. 236—243 ; article on 
XI, 234. the abolition of, XVIII. 335—374 ; 
Bayley on bills, notice of, XV. 496. statistics, 335—356 ; legislative pro- 


Bentham’s defence of usury examined, ceedings in reference to, 356—362 ; 
XVII. 331; greatest-happiness-prin- works on, 362—374; Lamartine’s 
ciple, article on, XX. 333. discourse on, 527. 

Bibliography, legal, its importance, Case, doubted, XI. 76; action on the, 
XII). 384. XVII. 298. 
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Catalogue of Harvard University Law 
Library, XI. 263. 

Cause, commencement and statement 
of, XVII. 284—28x, 209 

Caveat emptor, discussion of this rule, 
XIL. 94—104. 

Celebrated trials, volume of, reviewed, 
XILL. 467. 

Cessio bonorum, of the Roman law, 
what, XIX. 328. 

Challenge to the array in Massachu- 
setts, X11. 559; to jurors, how tried 
in Massachusetts, 3830—40 ; rielt of 
in criminal cases, X VIII, 507. 

Chambers, judges’, in England, XVI. 
243. 

Chancery, reform in, Mr. Johnes’s work 
on, reviewed on, XII1. 459; court of, 
XVII. 270—77--78—7) ; jurisdic- 
tion, &c. in the several states, 366— 
372; masters in, XVIII. 222 

Changes on the English Bench, XII. 
273. ; 

Characters of law books and judges. 
utility of the collection, X11. 5—6s. 

Charlton's reports, notice of, XX. 213. 

Cherokee case, Wirt’s conduct in, X11. 
404 

Children, custody and disposition of, 
XVIII. 512. 

Chipman on government, reviewed, 
XI. 465, 

Chitty’s pleading, sixth volume re- 
viewed, X{. 320; on medical juris- 
prudence, notice of, XIL. 535—9 ; 
practice of the law, notice of, 541— 
6G; Junior, on bills, notice of, 221— 
223, XV. 497; on contracts, notice 
of, 530—41, 

Civil law of sale, XI. 271; laws in 
their natural order, Domat’s work on, 
X11. 376. 

Cirilians, different classes of, XII, 362. 

Circuit court, jurisdiction of, XIV. 
3802—310. 

Citation of the Roman law, XV. 63— 
sl. 

Cobham, lord, XVII. 331. 

Codification, step towards, in England, 
XII. 274; its meaning and import- 
ance, XIII: 344—51; and reform of 
the law, XIV. 280—302; XV. 16— 
43, 117—128; report of Massachu- 
setts commissioners on, XVI. 481— 
4-6; and reform of the law, article 
on, No. 3, 59—87; feoffment, what, 
59; grants, what, 60; presumptions 
and prescriptions, their effect, 60— 


Common law of Massachusetts, what 


64; incorporeal property, 64; ways, 
64, 65; high wages, 65—66; lights, 
66—G6s ; water courses, 68—6Y ; 
fisheries, 70—71 ; arm of the sea, 70 
—72; leases and covenants to pay 
rents in case of fire, 72—75; corpo- 
rations, 7>—-77 ; contracts, 77—78 ; 
escrows, 78—79; consideration of 
contracts, 70—87, 293; mutual pro- 
mises, 289—293; statutes of frauds, 
294—29; statute against fraudulent 
conveyances, 299—304 ; statutes of 
limitation, 304—306; bills of ex- 
change and promissory notes, 306— 
307 ; acceptance, 307—311; days of 
grace, 311; protest, 311; sureties, 
311; usury, 313—315; of criminal 
law in Massachusetts, XVII. 486 ; 
and reform of the law,71 ; evidence, 
71; husband and wife, evidence of, 
73; privilege of counsel, 74; privi- 
lege of witnesses, 76; atheists, 76 ; 
discrediting witnesses, 78 ; impeach- 
ing security, 80 ; forgery, 82 ; death- 
bed declarations, 83; proof of hand- 
writing, 64; reputation, 85; tradi- 
tionary evidence, 5; evidence 
against an infant, 6; libel and 
slander, 6; parol evidence, 88 ; va- 
riance, 90 ; conspiracy, 91 ; accesso- 
ries, 92; in Massachusetts, 17—51, 
426; contradictory opinions on, 
XVIII. 535; system of pleading, 
XX. 305; venue, XX. 312; eject- 
ment, XX. 312; detinue and reple- 
vin, XX. 318; pleas in general, XX. 
322; replication, XX. 324. 


Coin, regulation and value of, XVIII. 


224. 


Coke, Sir Edward, manuscripts of, 


X11. 272; XV.61,63; Coke's Little- 
ton, Thomas’s edition of, noticed, 494. 


Collier, chief justice, dissenting opinion 


of, noticed, XX. 221. 


Collyer on partnership, notice of, XII. 


550—51. 


Colonial laws of Massachusetts, cha- 


racter of, XIX. 56; punishments 
under, 57. 


Commercial digest, notice of, XVIII. 


258—261. 

XVI. 94—98; report on codification 
of, XVII. 17—51; what, 18, 19, 
20; character of, 20, 21, 22; prac. 
ticability of codifying, 24 ; erroneous 
notions concerning, 25; extent o! 
codification, 27, 30, 43 ; expediency 
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of, 33; objections considered, 34, 35, 
36; beneficial results of, 39, 40, 41 ; 
plan of codification, 49, remedies of, 
features of, 254; forms in, history of, 
254—277 ; adoption of in the colo- 
nies, 271; fictions and evasions of, 
273. 

Commonwealth v. Dunham and others, 
XX. 169. 

Commonwealth v. Barnes and others, 
XX. 169. 

Companies, unincorporated, stock of, 
XVIII. 206. 

Compurgators, XVII. 274. 

Condensed common law reports, notice 
of, XVILL. 231—33. 

Conditions and limitations, difference 
of, in deeds, XT, 42. 

Condition, enlargement, XV. 61—63. 

Conflict of laws, Story’s reviewed, XI. 
365; question of, XIV. 275—2s80; 
foreign notices of Story’s work on, 
245—247 ; XX. 472. 

Connecticut, amendment of constitu- 
tion of XVIII. 217, 515; resolves 
in, 515. 

Connecticut laws and resolves, notice 
of, XX. 221. 

Consideration, whether necessary in a 
deed of land, XLV. 39—43. 

Constitutional class book, Story’s, no- 
tice of, XI. 486; law, treaties, 305. 

Construction, what, XVIII. 53; prin- 
ciples of, 54—56 ; 73—81; close, 61, 
75, 77; comprehensive, 61; trans- 
cendent, 62; extravagant, 62; by 
analogy, 73; extensive, 76; of let- 
ters, 81; of private journals, 83; of 
speeches, 84; of orders and direc- 
tions, 86; of laws, 89; of constitu- 
tions, 93—100; of treaties, 100; of 
precedents, 101. See interpretation 
and precedents. 

Contempt of court, case of J. 
Pleasants, XI. 257; 
for, XVIII. 195. 

Contract of sale, by the civil law, XI. 
271; contracts made on Sunday, 
their validity, XII] 378—82; of 
sale, Roman law of, XV. 43—60; 
consideration of, X V1. 77—87; 293; 
requisites of, XVII. 357; contracts, 
articles on, X XI. 249; to marry, XX. 
237. 

Conveyancer’s recital book, by Martin, 
notice of, XII. 533. 

Copyright, XX. 244. 

Corporations, XV1,75—77 ; limitations 


H 


imprisonment 
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of, XVIII. 206; joint-stock, forma- 
tion of, 513. 

Counts, general and money, XVII. 
2386—2s7. 

Counties, boundaries of, XVIII. 206. 

Court, Inns of, their history and re- 

ulations, XIII. 310—32; courts in 

lassachusetts under the colonial 
government, XIX. 53—59; under 
the provincial government, 60, 63. 

Court reports, notice of, XX. 231. 

Crandall’s case, X1. 244. 

Crime, imbecility in connexion with, 
XVI. 341—360; and punishments, 
XVIII. 27; 506, 513. 

Crimen falsi, XI. 356. 

Criminal law, Stephen on, reviewed, 
XII. 212; remarks on criminal law, 
reviewed, 223; legislation, peculiar 
sense in which this phrase is used, 
XIII. 49; procedure, admission of 
parties to testify in, 50—72; proce- 
dure, evidence in cases of, XIV, 
317—330 ; law of insanity, XV. 82 
96; XVI. 43—49; law, second re- 
port of commissioners on, X VI. 243, 
244, 491 ; law, codification of, XVII. 
486, 489, 496; amendment of, in 
England, 487; legislation in the 
United States, notice of, 496—49 ; 
laws of the United States, XVIII. 
495—504; procedure of Germany, 
France, and England, article on, 
XIX. 332; fundamental principle 
of, 335; publicity of, 336. 

Criminal procedure, theory of proof 
in, article on, XX. 94. 

Critical journal of foreign jurispru- 
dence and legislation, XVII. 489; 
notices, XVIII. 254—261; journal 
of foreign jurisprudence, noticed, 
XIX. 482; notices, 237—252 ; 469— 
403. 

Cujas, his labors for the Roman law, 
XII. 363; unsuccessful candidate 
for a professorship of law, XIII, 46. 

Culpa, doctrine of, in the civil law, 
XIII. 250—53. 

Cushing's trustee process, answer to 
a criticism upon, XII. 126—30; 
his insolvent law, noticed, XIX. 491. 

Custody of the law, meaning of this 
phrase, XII. 109. 


D. 


Damages, whether jury may sever im 
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their verdict, with respect to, XII. Domat, his writings, XII. 376. 

43—46. Donations, their nature, X11. 118. 
Dane, Nathan, founds a professorship Donellan’s case, XVII. 2, 5. 

of law in Harvard University, XII1. Dower, assignment of, article on, 

113; his death, 237 ; notice of his XVIII. 309—358; msane women, 

life and character, XIV. 63—76; 512; origin and kinds of, article on, 


monument to, XV. 513. XIX. 292; requisites of, XX. 47; 
Davis, J. A. G , his treatise on crimi- who capable of, XX. 54. 

nal law, noticed, XX. 460. Dudley, Joseph, biographical sketch of, 
Davis & Brooks v. the brig Seneca, XX. 362. 

&c. case of, XVIII. 486—495. Duer’s constitutional jurisprudence, 
Death, punishment of, X VIII. 223. * XI. 235. 
Debt, action of, XVII. 274. Dumoulin, anecdote of, XVIII. 537. 
Debtor and creditor, XI. 289. Duponceau’s view of the constitution, 
Declaration, X VIL. 225. noticed, X11. 231. 
Deed of land, whether consideration is Duress, X X. 23. 

necessary in, XIV, 39—43. Durall, Mr. Justice, resignation of his 
Defence, statement of, XVII. 301. place in the Supreme Court of the 


Delaware, legislation in, XII. 487—9; United States, XIII. 240. 
superior courts, reports of, XVIII. 


196. 
Delivery of articles sold, nature and E. 
obligation of in the civil law, XIII. 
255—73. Elections, conducting of, in Ohio, 
Dementia, what, XIX. 372—386. XVIII. 511. 
Democratic Review, No. 2, notice of, Elegy, written in the Temple Gar- 
XIX. 239. dens, X V1. 244—247. 


Deposits, remarks on, X VJ. 275—280. Embezzlement at sea, XI. 30. 
Depositions, question on using in crim- England, legal intelligence from, 
inal cases, XVIII. 264, commission- XVIII. 263. 
ers to take in Delaware, 196; taking English common law reports, digest of, 
of, 199; of prisoners, 207; notices XI. 184; equity, 200; judges, XVII. 


of, 211. 225—331 ; law, history of, 266; 
Derelict, XI. 23; opinion of judge cases, digest of, XIX. 202—206; 
Story upon, XII. 6¢$—94. 406—423. 
Dessaussure, chancellor, resignation of, Enlargement upon condition, XV. 61 
XX. 235. —63. 
Detinue, action of, XVIT. 275. Entry, writs of, their adoption by the 
Digest of English cases, XVI. 121— _ first settlers, XII. 340. 


144, 373, 405 ; common law , 121— Equitable titles, registry of, X VIIT. 194- 
133, 373—400 ; equity, 134—144, Equity, remedies in, features of, X VII. 
400—405, of American cases, 145— 277; origin of, 269, 277, 278; nature 
323, 406—470; of recent decisions, of, 278; extent of, 277,273; history, 
XVII. 121—235; 373—464; Eng- &c. in Massachusetts, 279, 220,281, 
lish cases, 121—151 ; 373—400; do. 282, 257, in the several states, 368— 
common law, 121—139; 373—388; 372; remedies in, XVIII. 20:1. 

do. equity, 139—151, 388—400 ; Equity and law jurisdiction, article on 
American cases, 152—235; 400— union of, XX. 111. 

4064; English cases, XX. 129, 136, Error, writs of, XVIII. 214. 

369, 389; American cases, XX. 141, Escrows, XVI. 78, 79. 





388. Estates-tail, conveyance of, X VIIT.510. 
Dignity of the law, XIX. 249. Evidence, competence of witnesses, 
Discount, rate of, X VIII. 215. XI. 356; salvors are witnesses, 34; 


Distribution, &c., of the surplus reve-  rulesof, No. 7, XIV. 217—330; XV. 
nue of the United States, XVII.113  274—287; XVII. 304—325; admis- 
—120. sion of parties, XVIII. 216; of law, 

Dividends, unclaimed, X VIT1. 197. 515; admission of, from parties to 

Divorces in Kentucky, XVIII.194; in criminal procedure, XIII. 50—72 ; 
Maryland, 220,507; in Indiana, 223. hearsay and confessions, XX. 63. 
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Examination of attorneys in England, Georgia, legislation of, XI. 467; laws, 


XVI. 237—242. Prince’s digest of, noticed, XIX. 
Exchequer reports,condensed by Trou- 480. 
bat, notice of, XII1. 475. German historical school, XIV. 43— 
62; language, printing of laws in, 
F. XVIII. 197. 


Germans, customs of, XX. 101. 
Fairfield’s reports in S.J. C.of Maine, Gibbs's judicial chronicle, notice of, 


noticed, X V. 235—23s, XI. 453. 

Fearne on contingent remainders, cha- Gifts, their nature, XII. 110. 

racter of, XII. 576. Gill & Johnson's Reports, 3 and 4, 
Febrile delirium, what, XIX. 381. digest of, XI. 116. 

Felonies, what they are, XIV. 27—30; Gilpin’s reports, noticed, XVIII. 521 

XIX. 253 Good will of a newspaper, case and 
Feme covert, agreement of, X1V.23— opinion on, XVI. S7—!2. 

26. Gordon’ s digest of the laws of the 
Feofment, what, XVI. 59 United State s, noticed, XIX. 251 
Fine and costs, discharge — XVIII. Gould’ s address to his law school, re- 

195 ; non-payment of, 2 viewed, XIII. 468; pleading, notice 
Fire, covenants to pay erg in case of, of, XV. 495. 

XVI. 72—75. Grace, days of, XVI. 311. 


Fishery, right of, in the waters of Graham on new trials, notice of, XII. 
another state, XII. 124—6; XVI. 235—9. 


70, 71. Grants, what, X VI. 60. 
Fonblanque on equity, question pro- Green's New Jersey reports, reviewed, 
posed in, examined, XII. 118. XIII. 470. 


Foreign documents, authentication of, Greenleaf, Simon, appointed professor 
XVIII. 507; judgments, actions on, of law at Cambridge, XIII. 115; his 


221. inaugural address, 115—1); his re- 
Foreigners, deceased, property and ef- _ ports, notice of, XIV. 238, 239. 
fects of, XVIII. 203. Gresley’s equity evidence, noticed, 


Forms of actions, X VII. 288, 296, 302. XVIII. 523 

Formulas, hug of, in the Roman law, Gruben, baron de, his public law of 
XVII. 257, 258; introduction of,in Germany,noticed, XX 464. 
modern Europe, 259; specimen of, Guaranties, Tennessee law of, XI. 10. 
268. Guardians, applications of, X VIII. 202. 

France, commercial code of, XVII. appointment of, 214, 218; marriage 
29; civil code of, 29, juridical of female, 198. 
history of, XIX. 249. 

Franchises, sale of, XVIII. 196. H. 

Frauds, and false pretences, XVIII. 
219; statute of, XVI. 294-29 ; Habeas corpus, X1. 256, 257, 338; writ 
fraudulent conveyances, statute of, XVII. 94; XVIII. 293, 
against, XVI. 209—304; devises, Hale’s manuscripts, bequeathed to 


XVIIL 221. Lincoln's Inn, XVI. 40; his amend- 
Freight of a mortgaged ship, XV. 288, ment of the law, XVII. 303. 
281). Hamilton, sketch of, by chancellor 


French civil code, notice of Mackenna’s Kent, XVI, 477—481. 
translation of, XIV. 454—461; law Hammond’ssupplement to Petersdorff's 
journals, _ of, 489—493; cases, abridgment, notice of, XIV. 231— 


XIX. 23: 233. 
Fugitive A XVIT. 95—104; from Harrard University, law school of, 
justice, XVIII. 218. course of study, XI. 289; catalogue 
of library, 263; its first settlement, 
G. XIII. 108; the catalogue of its libra- 


ry in 1727, 110. 
Gaming, actions for money lost by, Harvey, D. W., refused admission to 
XVIII. 198; offence of, 210, 213. the English bar, XIII. 317. 
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Hatton, Sir Christopher, XVII. 331. Inaugural addresses of professors of 
Haubold, his character and works, law in N. Y. University, notice of, 


XIV. 49. XX. 229. 
Hawaiian Spectator, XTX. 494, Income tax, X VIIT. 208. 
Hearsay and confessions, XX. 68. Incorporeal property, X V1. 64. 
Heineccius, his character as a writer, Index scholarum Hamburgensium, etc. 
XIII. 343. noticed, XIX. 483. 


noticed, XX. 464. 
Hermeneutics, political, article on, Indian law-suit, XVI. 492. 
VIL. 39; what, 56. See Con- Indiana, legislation of, XIII. 224—27. 
struction, interpretation, and prece- Infants, real estate of, XVIII. 214; 


Hepp, on the punishment of death, india, penal code of, notice of, XX. 
23, 


dents. contracts by, XX. 20. 

Highways, XVIi. 65, 66; taxes to, Inner Temple, library of, XIV. 310— 
XVIIIT. 205. 316. 

Hill’s South Carolina reports, notice Innovation, XVII. 302. 
of, XII. 233. Inns of court, report of the common 


Hilliard’s digest of Pickering’s reports, law commissioners upon, XII. 272; 
notice of, XVII.471; hisabridgment sketch of, XIII. 310—382. 
of the law of real property, noticed, Insanity, law of, XIV. 252—274 ; 
XIX. 186. criminal law of, XVI. 43—59; hom- 
Hindoo law, cited, XIII. 52. icidal, 315—323; medical jurispru- 
Historical school in Germany, XIV. dence of, XVIII. 390, (see lucid in- 
43—62; notices of the Roman law, tervals); XIX. 364, 365; what, 364; 


XV. 342—362. disease of the brain, 372, 388, 3x9: 
Hoffman's course of legal study, XV. phrenological system of, 390; diffi- 

321—342. culty of defining, 368 ; judicial opin- 
Holden v. James, this case examined, ions, relative to, 369; general divi- 

XIIT. 72, 100—104. sions of, 372; moral, XX. 116; chief 
Holt, lord chief justice, the judgments justice Parker’s charge, XX. 454. 

of, XIX, 403. Insolvent debtors, examination of, 
Homicidal insanity, XVI. 315—323; XVIII. 208; law of Massachusetts, 

XIX. 377, 391. article on, XIX. 292; exposition of, 
Homicide, evidence in cases of, XIV. 312—323. 

1—23. Insurance, wear and tear, XI, 37; 
Homine replegiando, writ de, XVII. 94. Phillips on, notice of, XII. 563; tax 
Howe's practice, reviewed, XII. 554— on, XVIII. 208 ; agencies, 516. 

57. Intelligence, \egal, from England, XIII. 


Hughes on wills, notice of, XIV. 234. 230; XIV. 487—480; XV. 243. 
Huggett v. Montgomery, case of, Interdicts, possessory, XIX. 266—291 ; 


XVII. 28s. general notion of, 266; possessory 
g ; y; 
Hugo, his character and works, XIV. what, 270; retinende possessionis 
4x. 272; recu veranda yossessionis, 276; 
, 

Hurlstone’s law of bonds, notice of, relative to quasi-possession, 285. 
XIV. 235, 236. Interest, indorsement of, on bond, 


Husband and wife, law of, XX. 237. XIII. 19—25; rate of, in Kentucky, 
XVIII. 192. 
I. International law, XX. 33. 
Interpretation, what, XVIII. 39, 42; 
Ignorance of the law, when it excuses, differs from conjecture, 40; neces- 


XII. 216—17. sity of, 42, 52, close, 57; extensive, 
Imbecility in connexion with crime, 58; extravagant, 58; free, 58; lim- 
XVI. 341—360. ued. 58; predestined, 5a; artful, 59; 
Implied warranty on sales, XII. 311— __ authentic, 60; objects of, 61; gene- 
30). ral principles of, 64—72. See Con- 


Imprisonment for debt, XI. 289; dis- struction; Precedents. 
charge from, XV If. 198; ; abolition Inventor's ‘guide, Phillips’s, noticed, 
of, in Connecticut, 513; XX. 194. XVIII. 101. 
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J. 


Jactitation of marriage, what, XII. 
255—6. 

Johnes, on reform in chancery, notice 
of, XIII. 459. 
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commentaries noticed by Mr. Johnes, 
459; letter to Livingston on his 
penal code, XVI. 361—371 ; his ad- 
dress before the law association of 
New York, 471—481; his sketch of 
Hamilton, 477—421. 


Johnes, on equity and law jurisdiction, Kentucky, legislation of, XI. 471; 


XX. 111. 
Johnson, justice, his death and charac- 


XII. 508—d11. 


Kenyon, lord, anecdote of, XV. 512. 


ter, XIf. 579; Johnson’s chancery King’s Bench, business in, X VII. 484 ; 


reports, proposed condensation of, 
XV. 249. 

Jouffroy, Theodore, his prolegomena 
to natural law, noticed, XVIII. 11. 
Judex, of the Roman law, XVII. 267, 

284. 

Judges’ chambers in England, XVI. 
243. 

Judgment at common law, XVIT. 255, 
25, 301; in equity, 277 ; on petition, 
233; form of, 301. 

Judicial chronicle, notice of, XI. 483; 
judicial and equity system of New 
York, XVIII. 205. 

Julius, Dr., his letters on the American 
penitentiary system, noticed, XVIII. 
254. 


Juridical literature of the United 
States, character of, XIX. 10. 

Juries, decision of attenuating circum- 
stances by, XVIII. 340; in New 
South Wales, XX. 236. 

Jurisdiction of courts of United States, 
as to alien, XI. 314; of larceny on 


the high seas, XIII. 279—00 ; of 


cireuit court, XIV. 302—310. 
Jurisprudence des Arrets, what, XII. 
262 ; distinction between and law, 


XVIII. 11; cases in, 121—190; 410 


—504; English, 121—140; 410— 
431; American, 141—190; 431— 


486; miscellaneous, 486—594; sig- 
nification of the term, XIX. 3; cases 
of, 127—233 ; 405—46z. 

Jurist, the (London), publication of to 
be resumed, XVIII. 263. 

Jurors, challenges to, how tried, XIT. 
$30—40 ; 549; selection of, XVIII. 
194; 210; qualifications of, 512. 

Jury, required unanimity of, XII. 227 
—8 ; trial by, in questions of personal 
freedom, XVII. %4—113; trial by, 
in Ohio, XVIII. 511. 


K. 


Kent, chancellor, misapprehension in 
his commentaries, XIII. 271; his 


court, 261. 
L. 


Lamartine, on the abolition of capital 
punishment, noticed, X VIII. 527. 
Larceny, on the high seas, jurisdiction, 
XIIL. 279—90 ; cognizance of, arti- 

cleon, XIX. 73—77. 

Law School of Harvard University, 
course of study, XI. 259; XIII. 107 
—30); books and judges, character 
of, XII. 5—66; glossary, Tayler’s, 
reviewed, 249—70; lecture on the 
study of, by professor Tucker, XIII. 
222—30; school, Butler's plan of, 
XIV. 466—478 ; codification and re- 
form of, 280—302 ; lectures in Lon- 
don, XV. 243—245; study of, re- 
marks on, by chancellor Kent, XVI. 
471—477 ; notices of motions relat- 
ing to law in the House of Com- 
mons, 427—40; law and equity, 
distinction between, X VII, 296, 207, 
298; choice of remedy, 298, 299 ; 
law reform commissioners, 485; law 
wager, 273; law and literature, ar- 
ticle entitled, XVIII. 119, 120; laws, 
time of going into operation of, 201. 

Law Magazine, notice of, XTX. 481. 

Law Reporter, notice of, 253. 

Lawrence, justice, anecdote of, XII. 
300. 

Leases, and covenants to pay rent in 
case of fire, XVI. 72—75. 

Lechford, his tract, noticed, X11. 335. 

Legacy, payment of, XVIIL. 215. 

Legal fictions, XVII. 265, 273, 275, 
276, 287, 283; intelligence, 484 ; 
process in Alabama, XVIII. 211; in 
Indiana, 222; profession in New 


mms 


England, article on, XIX. 49—73. 
Legislation of Ohio, remarks upon, 
XI. 91; in Maine, 202; in New 
Hampshire, 209 ; in New York, 212; 
in New Jersey, 219; in Maryland, 
222; in Pennsylvania, 227; in Geor- 
gia, 467; in Kentucky, 471; in 











General Index. * 489 


Mississippi, 475; of Louisiana, 479; Lieber’s Essay on Penal law reviewed, 
of Massachusetts, XII. 202—11; XX. 64; on Political Ethics, noticed, 
Vermont, 481—3; Rhode Island, XX. 224. 

483—6; Delaware, 487—9; Mary- Life estate, table for estimate of, value 
land, 490—4 ; North Carolina, 495 — of, XI. 492. 

—7; South Carolina, 498—508 ; Lights, XVi. 66—68. 

Kentucky, 508—11; Alabama, 511 Limitations, X1. 309; and conditions 
—16; United States, 516—34; of in deeds, 42; indorsement of inter- 
Ohio, XIII. 210—13; Tennessee, est, XIII. 19—25; limitations, statute 
213—18; Mississippi, 219—221; of, AVI. 204—306; effect of on trus- 
Missouri, 221—24; Indiana, 224— tees, article on, XIX. 349—363. 

27; of the United States, 438—441 ; List of Law Publications, XI]. 277-84; 
XVIII. 191—253; 505—516; of 583-7; XVI. 250—252; 493—497, 
Alabama, 209, 508 ; of Connecticut, Livingston, Edward, biographical no- 
217,512; of Delaware, 195; of Flo- tice of, XV. 509—519; his penal 
rida, 214; of Indiana, 222; of Ken- code reviewed by chancellor Kent, 
tucky, 191; of Louisiana, 213,507; XVI. 361—371; Livingston ov. Jef- 
of Maine, 199; of Maryland, 219, ferson, case of, XVII. 46s. 

505; of Massachusetts, 197; of Mis- Lloyd and Goold’s reports, noticed, 
sissippi, 211; of Missouri, 515; of XVIII. 328. 

New Hampshire, 217, 500; of New Lotteries in Maryland, XVIII. 219. 
Jersey, 201; of New York, 202; of Louisiana, civil code of, new edition 
North Carolina, 205; of Ohio, 511; — of, noticed, XX. 459. 

of Pennsylvania, 196; of Rhode Lucid intervals, article on, XVIII. 
Island, 214 ; of South Carolina, 207; 390—40I. 

of Virginia, 220; of the United Lunatic Hospital at Worcester, XV. 
States, 224; XIX. 234—236; 469— 93, 

575; of Wisconsin, 234; of Great Lunatics, commitment of, XVIII. 198. 
Britain, 236; of Alabama, 472; of Louisiana, legislation of, XI. 479; 
South Carolina, 471; of Florida, criminal jurisprudence of, XVIII. 
470; of Vermont, 469; of Massa- 213; reports of, 214. 

chusetts, 473; Maine, XX. 191; 

New Hampshire, XX. 193; Con- M. 

necticut, XX. 193; New York, XX. 

195; New Jersey, XX. 197; Penn- Mackennua’s translation of the French 
sylvania, XX.198; Maryland, XX. civil code, notice of, XIV. 454—461. 
199; Virginia, XX. 200; Georgia, Mackintosh, Sir J., extract from, XII. 
XX. 200; Louisiana, XX. 202; Ken- 310; his juridical writings, XIV. 
tucky, XX. 203; Ohio, XX. 204; 108—134. 

Illinois, XX. 206; Michigan, XX. Maine, legislation of, XI. 202; laws 


207; United States, XX. 448. of, new edition, noticed, XI. 236; 
Legislative jounals and documents, _ revision of the public laws of, XVIII. 
XVIII. 511. 536. 

Leigh, P. Brady, his nisi prius, no- Malicious prosecution, severance by 
ticed, XX. 452. jury in damages for, XIII. 43—45. 
Lerminier, his introduction to the his- Mandamus, writ of,in Missouri, X VIII. 

tory of law, XIV. 43—62 516. 
Lexicography, XVA1. 500. Mandates,remarks on, X VI. 259—275. 
Lex loci, right of assignee of a Scotch Mania, what, XIX. 372; patholog 
bond to sue, XI. 101, 365. and symptoms of, 373; intellectual, 


Libel for salvage, XI. 21; judge what,374; general, 374; partial, 375; 
Thacher’s opinion on the law of moral, what, 376; general, 376 ; par- 
libel, XVI. 92—121. tial, 376 ; legal consequences of, 378. 

Library of Advocates, Edinburgh, its Manufucturing companies, regulation 
character and value, XIII. 32-7; of, XVIIT. 509 
Libraries of law books, their value, Marshall, C. J., his conduct at Burr’s 
383-9 ; Library of the Inner Temple, trial, X11. 398; his death and char- 
notice of, XIV. 310—316. acter, XIV. 240—243; Binney’s 
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eulogy on,462—465; Story’seulogy 475; XIII. 219-21; penitentiary, 
on, 448—454 ; his decisions, XVII. building of, XVIII. 211; revised 


465. statutes of, 212. 
Martin, judge, of South Carolina, no- Missouri, legislation of, XIII. 221-24 
tice of, XI. 236. Mittermaicr and Zachariae, their re- 
Martin’s recital book, notice of, XII. view, notice of, XII. 229; German 
539. review, noticed, XIV. 247—330. 
Mary, the, case of, XX. 421. Mittermaier, Dr. C. J. A., his Ger- 


Maryland, legislation of, XI. 222; XII. man criminal procedure &c. review- 
490-4 ; jurisprudence, article on, ed, XIX 332; his theory of proof in 
XV. 252—274; amendment of con- criminal procedure reviewed, XX. 
stitution of, XVIII. 221,505; history 94. 
of, 220 ; in Latin, 506. Mohl, professor, his article on Story’s 

Massachusetts, legislation of, XII. commentaries on the constitution, 
202-11; power of the legislature in, XIV. 330—344. 
to suspend a law, XIII. 72—105; Money, origin and purpose of, XVIII. 
revision of the laws of, 344-78; com- 33; difference between and mer- 
mon law, codification of, XV. 111— _ _chandise, 340—348. 

117; revised statutes, 294—321; Moral facts of human nature, XVIII. 
common law of, what, XVI. 94—98; = 29. 

report of commissioners on codifica- More, Sir Thomas, XVII. 327. 

tion in, 481—486; supreme judicial Mortgaged ship, freight of, XV. 288, 
court of, enlarged, XVIII. 197; re- 289; real estate, redemption of, 
ports, Rand’s edition of, noticed, XVIII. 204, 506. 

401—409; amendment of constitu- Motions relating to law in the house 
tion of, 533; commissioners to codi- of commons, XVI. 489—490. 

fy criminal law of, 537; special laws, Municipal corporations, by Mere- 
noticed, XIX. 491. wether and Stephens, XIV. 236— 

Mechanic's lien, in Kentucky, XVIII. 238. 

193 in Maine, 200; in Connecticut, Murphy, Arthur, whether refused ad- 
216. mission to the English bar, XILI. 

Medical jurisprudence, Chitty on, no- 313. 
tice of, XII. 535 ; introduction to a Mutual promises, X VI. 289—-293. 
series of articles upon, XIII. 333-44 ; 
article on, XIV. 1—23; lecture on, N. 

252—274 ; article on, XV. 96—110; 
XVII. 1—16; of insanity, article on, Wames, change of, XVIII. 207. 
XVIII. 390—401. Natural law, prolegomena to Jouffroy’s 

Medico-Legal prescription, XIX. 495. —_ course on, reviewed, X VII1. 11—36; 

Mellen, C. J., his resignation, XI[.580. history of, 13; school of Grotius, 

Mental disease, nature and seat of, 13; school of Kant, 15; what, 21; 
XIX. 371; investigation of, 322. outlines of, 22—26; Bussard on, no- 

Merewether and Stephens,onboroughs _ ticed, 532. 
and municipal corporations, notice Vavigable rivers, rights of public in, 
of, XIV. 236—233; XVII. 49. XVI. 286—2289. 

Mesne process, arrest &c. on, XVII. Wew assignment, X1. 76. 

300. New Brunswick jurisprudence, XX. 

Metcalf’s digest, XVII. 472. 324. 

Militia, organization of, in Kentucky, Vew Brunswick reports, noticed, XIX. 
XVIII. 193; in Alabama, 210; in 246. 

Ohio, 511; in Missouri, 516. Newfoundland reports, notice of, XX. 

Miscellaneous thoughts &c., noticed, 210. 

XVIII. 119; cases, 206—233; XIX. Mew Humpshire, legislation of, XI. 


206; XX. 169, 330. 209; laws, singular advertisement 
Misdemeanors, what, XIV. 30—34; prefixed to, XII. 274; reports, no- 
XIX. 253. tice of, XVI. 237; records &c. of, 


Mississippi, revised constitution of, XVIII. 510. 
noticed, XI. 239; legislation of, Vew Jersey, legislation of, XI. 219; 
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reports, by Green, reviewed, XIII. Parker, chief justice, charges to grand 
470. jury, notice of, XX. 219, 450. 

New Parties, admission of, XVII. 291— Parsons, C. J an opinion of his exam- 
300. ined, XII. 104-11; his unpublished 

New Publications, quarterly list of, law papers, XH. 5; his essay on 
XVII. 501; Foreign continental, mortgages, 6—18+: opinion on the 
501; English, 505; American, 506; — will of Sir W. Pepperell, 40—43 ; 
XIX. 254, 255; 496—502; XX. 247, essay on real actions, 290—310 ; 


470. opinion on apportionment of salvage, 
Newspaper, “ good will”’ of, case and 390-93; his charge to the grand 
opinion on, XVI. 87—$2. jury, XLV. 26—89 ; his opinion in a 
New York, legislation of, XI. 212; case of attachment of chattels, XV. 
judiciary system of, XVII. 426. 14. 


New York digest, notice of, XX. 212. Parsons’s commentaries, notice of, 
Nicklin, Philip H., his remarks on XVII. 470. , 
literary property, noticed, XIX. 477. Parties in criminal procedure, tue 


Non-resident and absent defendants, — sion of to testify, XIII. 50—72; tes- 
proceedings against, XVIII. 193— timony of, XVII. 202; _hotice to, 
201. 300. => 

Norman jurisprudence, character of, Partition, compulsory, case of, XV. 
XVII. 276 61—63. 

North haucinen review, No. xcevii1, Partners, liability of, X VIII. 211, See 
noticed, XIX. 239. Actions. 


North Carolina, legislation in, XII. Partnership, Collyer on, notice of, 
495-7 ; revised statutes of, XVIII. XII. 550-1; limited, formation of in 
205 ; debates in convention to revise New Jersey, XVIII. 202; in Rhode 
constitution of, noticed, 517; amend- Island, 215; in Maryland, 505; in 
ments of constitution of, 520; revised Louisiana, 507 ; in Connecticut, 513. 


statutes of, noticed, XIX. 484. Part-owners of a vessel, proceedings 

Notaries public, XVIII. 212—216. when equally divided in opinion, 
Nullification, its history and determi- XVIII. 466—495. 

nation, XIII. 26—33. Patents, law of, Phillips on, reviewed, 

XVIII. 101—119; importance of, 

O. 102; defined, 107; property in, 108; 


legislation on, 107, 111, 112; juris- 

Oaths, article on, XIX. 77—96; neces- prudence of, 112, 113; subjects of, 
sity of, examined, ye ; expe- 113; works on the subject of, 103— 
diency of, e&6—90; lawfulness of, 106; recent law on the subject of, 


90—96 ; attorney’s, "81, 254. 225. 

Ohio, legislation of, XI. 91; XIII. Pays Coutumier, what, XII. 262. 
210-13. Peck’s trial, Wirt’s conduct in, XII. 

Old Bailey experience, this work re- 407; extract from Wirt’s argument 
viewed, XII. 218-20. in, 408-13. 

Ordinance of the North West Terri- Peculium, in the Roman law, what, 
tory, what it is, XIV. 73. XII. 261. 


Overruling, its different meanings, XV. Pecuniary embarrassment and crime, 
511 CX. 243. 
Peine forte et dure, infliction of, X1X. 
2 61. 


Penal code of Livingston, reviewed by 
Pandects, Pothier’s edition of, XII. chancellor Kent, XVI. 361—371. 


367. Penal law, XX. 65. 

Pardessus’ letter on conflict of laws, Penitentiary system, a Julius’s let- 
XX. 232. ter on, XVIII. 254—25 

Park, Professor, J. J., biographical —— eee me to remarks 
sketch of, XI. 242. upon, XI. ; legislation of, 227; 


Parker, chief justice, appointed profes- report of sane for revising 
sor of law at Cambridge, XIII. 113. _ its laws, reviewed, XIII. 472; laws, 
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Parke and Johnson’s digest of, no- works on, 18, 19, 20; nature of, in 


ticed, XIX. 488. the Roman law, 24; civil, what, 27, 
Pepperell, Sir W. opinion of Parsons, 28; properly so ealled, what, 27, 30; 
C. J., on his will, XII. 40—43. natural, what, 28, 31; definition of, 
Perjury, XVII. 293. 33; acquisition of, 37, 49; appre- 
Perkins’s edition of Chitty on criminal hension, what, 38; animus possi- 
law, XVI. 371, 372. dendi, 44 ; acquisition of by another, 


Personal property, warranty of, XII. 45; loss of, 257—266; by act, 259; 
94—104, 3i1-30; freedom, trial of — by the will, 262; by another, 263. 
questions of, XVII. 94—113 ; re- Pothier, his life and writings, XII. 


plevin, writ of, XVIII. 198. 341—38s. 

Peters, Richard, his digest noticed, Practice, in admiralty, X1. 21; Howe's 
XX. 453. reviewed, XII. 554. 

Petersdorff's abridgment, notice of Pretors, edict of, XVII. 257; author- 
supplement to, XIV. 231—233. ity of, 476. 

Peters’s reports, vol. v1, noticed, XIX. Precedents, article on, XVIII. 281; 
239. citing of, 283; legal, 236; executive 


Petition, remedies by, features of, measures, 287; mixed, 287; author- 
XVII. 252; tothe legislature, XVIII. ity of, 282, 287, 294. 


199, 202, 218. Prescription, acquisition of title by, 
Pfizer, P. A., his Public Law of Ger- article on, XIX. 96—110. 
many noticed, XX. 461. Presidial, what, X11. 342. 


Phillips on insurance, notice of, XI1. Preston, his retirement from the bar, 
568; on evidence, stricture upon, XII. 576. 
XIII. 23; his digest, XVII. 473; his Presumptions and prescriptions, their 
law of patents reviewed, XVIII. _ effect, XVI. GO—O4. 


101—119. Principal and surety, Theobald’s law 
Philosophy moral, elements of, XIX. of, XI, 5. 
111—121. Printed law reports and contemporary 


Pickering’s reports, digest of, Vol. 1, manuscripts, XVI. 1—43. 
XI. 409 ; lecture on the uncertainty Prison discipline society, reports of, 
of the law, XII. 25—311; his XVII. 476; twelfth report, notice 
reports, noticed, XVIII. 529; Sir of, XIX. 252; bounds of in Louisi- 
John, XVII. 331; reports vol. xx, ana, 507. 


noticed, XX. 224. Prisoner’s counsel bill, report on, XVI. 
Pierce,G. W., his death and character, 243, 244; XVII. 485. 

XIV. 472—420. Proceedings, legal, table of, XVII. 283. 
Pinckney William, his character, X1V. Professors of law, manner of electing 

443—447. in France, XIII. 46—50. 
Pitman v. Hooper, case of, XX. Promissory notes, XVI. 306, 307 ; 
Platt, Mr. Justice, of New York, bio- XVII. 2%. 

graphical notice of, XI. 488. Promotions in the English courts, 


Pleading, new assignment, XI. 76; XII. 273. 
testimony in favor of, XII. 553; spe- Proprietary government &c. in Penn- 


cial, XVII. 266, 224, 285, 291. sylvania, records of, XVIII. 197. 
Pleasants’ case, X1. 257. Proof, mode of, X VII. 292. 
Poisoning, XVII. 2; attempts to mur- Protest of bills and notes, XVI. 311. 

der by, XVIII. 196. Proud’hon’s treatise on public domain, 


Political hermeneutics and precedents, notice of, XIX. 121—126. 
article on, XVIII. 37—101; 282— Provincial congress, journals of, 
294 XVIII. 199. 
Poor debtors, surrender of, XVIII. 218 Publications, new, XV. 246—249; 
Porter's reports, notice of, XVI. 233— quarterly list of, XVIII. 265—280; 


i. 538—544 ; foreign continental, 265— 
Porter’s speech on corporations, notice 276 ; 538—542; English, 276—275 ; 
of, XX. 208. 543; American, 279, 543; in press, 


Possession, analysis of Savigny’streat- 280, 545; publication of printed 
ise on, XIX. 13—49; 257—291; papers by parliament, article on, 
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XIX. 393—404; lord Denman’s 486; of English commissioners on 
opinion on, 395; resolutions of the criminal law, 243, 244, 249; on pris- 


commons on, 397. oner’s counsel bill, 243, 244. 
Reports of the English common law, 
R. condensed, notice of, XIII. 231-33 ; 


of the supreme court of U. 8., cor- 
Railroad corporations, liability of, respondence relating to, XIV. 243— 
XVIII. 198; injunctions against, 245; and contemporary mss. XVI. 


215. 1—43; New Hampshire, notice of, 
Ram's science of legal judgment, 236; Porter's Alabama, notice of, 
noticed, XV. 240, 241. 235—236 ; Wendell’s, notice of, 


Rand’s edition of the Massachusetts 224—297. 
reports, noticed, XVIII. 401—409. Revels of the inns of court, what, 
Randolph, lieutenant, case of, XI. 256, XIIL. 323 


338. Review, French, of Foreign legislation 
Rantoul’s oration, notice of, XVI. and political economy, notice of, XI. 
227—233. 405. 


Rawle’s reports, reply to remarks Revised statutes of Massachusetts, XV. 
upon, XI. 62; William, Jr.’s address 294—321. 
before the law academy of Philadel- Revision of the statutes of Massachu- 
phia, noticed, 233—235. setts, progress in, XII. 578. 

Ray, Dr. his lecture on insanity, XIV. Revocation of a gift, X11. 118-24. 
253—274; his lecture on the crimi- Rerue Etrangére, notice of, XIII. 
nal law of insanity, answer to, XV. 287-8; XIV. 493; XV. 511; XIX. 
82—96; his medical jurisprudence 483. 
of insanity, reviewed, XIX. 363. Revue de legislation et de jurispru- 

Readings of the inns of court, what, dence, notice of, XIV. 489—493. 


XIII. 326-30. Rhode Island, legislation in, XII. 
Real actions, essay on, by chief justice 483-6; penal code, notice of, XIX. 

Parsons, XIII. 290—310. 259. 
Record commissioners, their report, Rich, Sir Robin, XVII. 330. 

XVI. 37—40 Richardson's address, notice of, XVII. 
Reddie’s historical notices of the Ro- 477. 

man law, XV. 342—362. Richardson, chief justice, sketch of the 
Reform and codification of the law, life and character of, XX. 120. 

XIV. 2=0—302. Right to sue the United States, con- 


Register of writs, X VIL. 262,264, 269, sidered, XIII. 34—39; writ of, cere- 
274; of deeds, returus of, XIX. 254. mony connected with, XVII. 488. 
Registration of deeds, XVIII. 210. Risk of thing sold between the contract 

Relief, mode of, XVII. 295; prayer for, and the delivery, XX. 286. 


300. Rivers, navigable, rights of public in, 
Religious belief, exclusion of witnesses XVI. 286—289. 

on ground of, XVI. 491, 492. Roane, judge, sketch of, XII. 243. 
Remarks on law of bailment, XVI. Robertson, George, appointed professor 

253—285. of law in Transylvania university, 


Remedial law, what, XVII. 253, 302; XIII. 240. 
in the colonies, 271; reform in, Robinson’s practice in the courts of law 


2538—304, and equity in Virginia, noticed, XV. 
Remedy in a court of justice, XVII. 231, 232. 

299, 300. Roman law, citation of, XV. 163— 
Removal, right of, on the breaking out 18]. 

of war, XIII. 274-78. Rome, history of, noticed, XIX. 244. 
Replevin of goods taken in execution, Roscoe’s digest for 1834, notice, XIV. 

when good, XII. 104-17. 233, 234; his digest of the law of 
Reporting and reporters, XVII. 476. evidence, aainel, XV. 238—-240 ; 


Report of the Massachusetts commis- _ law tracts, noticed, 498 ; biographical 
sioners for revising the laws, XIII. notice of, 500—503. 
352-68 ; on codification, XVI. 481— Royall, Isaac, founded a professorship 
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of law in Harvard university, XIII. 
240. 

Rules of evidence, No. 6. series of arti- 
cles upon, resumed, XII[. 50—72. 
Rutlidge, John, letter of, XIV. 480— 

456. 


8. 


Sale, civil law of, XI. 271; implied 
warranty upon, XII. 311—330; con- 
tract of, in the civil law, essay upon, 
XIII. 249—273; contract of, XV. 
43—60. 

Salvage, libel for, XI. 21; opinion of 
judge Story, XII. 67—94; appor- 
tionment of, opinion on by Parsons, 
C. J., XU. 390—393. 

Sarigny, his treatise on possession, 
XIV. 49; of the vocation of our 
age for legislation and jurisprudence, 
52—57; his opposition to codes, 56, 
57. 

School fund in Missouri, XVIII. 516; 
laws, of Indiana, 233; superintend- 
ent of, in Ohio, 512. 

Sclavonian law, history of, XVII. 495. 

Scotch bond, right of assignee to sue, 
XI. 101; law books, notice of, XIV. 
247—250. 

Seals, deeds without, X VII]. 217. 

Seamen, securing of, &c. X VIII. 209. 

Searle v. Barrington, this case exam- 
ined, XIII. 19—25. 

Sergeant, judge, his edition of the 
English common law reports, XIII. 
231—33. 

Sergeant, Thomas, his land laws of 
Pennsylvania, noticed, XIX. 493. 
Severance of damages by jury, when 

it may be made, XIII. 43—46. 

Service of process, XVIII. 215. 

Sewell, chief justice, his juridical his- 
tory of France, noticed, XIX. 249. 

Shepley’s reports, notice of, XX. 218. 

Sheriffs, liability of, XVIII. 207. 

Ship, freight of, mortgaged, XV. 288. 

Shipmaster’s assistant and commercial 
digest, noticed, XVII}. 250, 260. 

Shower, Sir Bartholomew, an opinion 
of, XI. 494. 

Sismondi. J. C. L. de, his history of 
the fall of the Roman empire, no- 
ticed, XIX. 244. 

Slaves, fugitive, X VIII. 202. 

Smith's compendium of mercantile law, 
XIV. 442. : 

South Carolina, reports of, XII. 233— 


General Index. 


235 ; legislation in, 498—508 ; XVHIT. 
208; courts of law and equity in, 
208; statutes at large of, noticed, 
XIX 236, 492. 

Special pleading, X VI. 324—341 ; new 
rules in England, 338—341 ; special 
property in bailments, remarks on, 
280—2x5. 

Spurrier, professor, his mistakes re- 
specting law schools and legal edu- 
cation in our country, XIII. 127— 
130. 

Starkie on evidence, notice of, XII. 
547, 548. 

State papers on nullification, notice of, 
XIII. 26—33. 

State v. Day, poetical report of, XX. 
237. 

Statute of frauds, XVI. 294—299; 
against fraudulent conveyances, 
299—304 ; of limitation, 304—306 ; 
laws, revisions, digests, &c. of, 
XVIII. 227—253; of the United 
States, 227—230; of Alabama, 230, 
253; Connecticut, 231; Delaware, 
232; Georgia, 232; Illinois, 233; 
Indiana, 233 ; Kentucky, 234 ; Lou- 
isiana, 235—238 ; Maine, 238 ; Mary- 
land, 240; Massachusetts, 241 ; Mich- 
igan, 241; Mississippi, 242; Mis- 
souri, 242; New Hampshire, 243 ; 
New Jersey, 244; New York, 244; 
North Carolina, 247 ; Ohio, 248 ; 
Pennsylvania, 248; Rhode Island, 
250 ; South Carolina, 250; Tennes- 
see, 251; Vermont, 252; Virginia, 
253. 

Steambocts, security of, XX. 448. 

Stearns, Asahel, appointed professor 
of law in Cambridge, XIIIL. 112. 

Stephen’s criminal law, reviewed, XII. 
212—218. 

Stephens and Merewether on boroughs 
and municipal corporations, notice 
of, XIV. 236—238. 

Stewart’s Alabama reports, notice of, 
XV. 499. 

Story’s conflict of laws, reviewed, XI. 
365 ; constitutional class book, notice 
of, 486; opinion in case of Henry 
Ewbank, X11. 67—94; Story, Mr. 
Justice, appointed professor of law at 
Cambridge, XII1. 113; his character 
as an instructer, 114; foreign notice 
of his commentaries on conflict of 
laws, 237—479 ; XIV. 245—247; 
German criticism of his commenta- 
ries on the constitution, 330—344 ; 
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XV. 113; his miscellaneous wri- 
tings, notice of, 442—448 ; his eulogy 
on Marshall, notice of, 448—454; 
his commentaries on equity jurispru- 
dence, noticed, XV. 363; his bail- 
ments, criticised, XVI. 255—285 ; 
his equity pleadings, noticed, XIX. 
483. 


Stoughton, William, biography of, XX. 
44. 

Stowell, lord, biographical notice of, 
XV. 503—508. 

St. Petersburg, Imperial Law School 
of, XX. 465. 

Strange, Sir John, his respect for 
judges, XVI. 242, 243. 

Stuart's Lower Canada reports, notice 
of, XX. 216. 

Study of the law, remarks on by chan- 
cellor Kent, XVI. 471—477. 

Subpena, in chancery, XVII. 269. 

Sugden, Sir Edward, anecdote of, 
XIII. 481; the judgments of, article 
on, XVIII. 228—334. 

Sumner’s catalogue of law library of 
Harvard university, XI. 263; his 
reports, noticed, X VITI. 532. 

Sunday, contracts made on, their valid- 
ity, XIII. 378—322. 

Supreme court of U.S. correspondence 
relating to reports of, XIV. 243— 
245. 

Supreme judicial court, late rules of, 
XVII. 303. 

Sureties, XV1. 311. 

Surplus revenue of the United States, 
XVII. 113—120. 

Suspension of the laws, power of the 
legislature of Massachusetts in re- 
gard to, XIII. 72—105; XIV. 83— 
100. 

Sympathy, its function in the human 
system, XIV. 10, 11. 


T. 


Taunton, Mr. Justice, his death, XIII. 
480. 

Tazes on law suits, XX. 295. 

Tayler’s law glossary, reviewed, XII. 
249—270. 

Temple gardens, elegy written in, 
XVI. 244—247. 

Tender, money of, X VITI. 224. 

Tennessee, law of principal and surety, 
XI. 5; reports, notice of, XIT. 552— 
554; legislation of, XIII. 213—218. 

Tenterden, lord, sketch of, XII. 271. 
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Thacher, judge, his tract on juries, 
notice of, XII. 548—550 ; his charge 
to the grand jury, XIJI. 230; XV. 
#4; his opinion on the law of libel, 
XVI. 92; his report of the case of 
John Vinall for a libel, 248, 249. 

Thacher, J. S. B., on the philosophy of 
law, notice of, XX. 219. 

Theobald’s law of principal and surety, 
XI. 5. 

Thibaut, his views of the German his- 
torical school, XIV. 50—52. 

Time and place, statement of, XVII. 
287. 

Toler, Hopeful, (consul) v. White, case 
of, XIX. 206—219. 

Tooke, Horne, refused admission to the 
English bar, XIII. 313. 

Treasury warrant, arrest under, XI. 
256, 338. 

Treaties, unconstitutional, X1. 305. 

Trespass ab initio, what use of chattels 
attached will constitute, XVI. 14; 
on the case, XVII. 275; distinction 
between and trespass, 288 ; and case, 
joinder of, XVIII. 217. 

Trial, mode of, XVII. 301. 

Trials, celebrated, volume of, re- 
viewed, XIII. 467. 

Trunks and baggage, 
XVIII. 203. 

Trustees, article on the estates of, 
XVIII. 1—10; effect of the statute 
of limitations on, XIX. 349. 

Troubat's edition of Chitty on contracts, 
notice of, XII. 539; his edition of 
the Exchequer reports, XIII. 475. 

Trioubat and Haley’s practice, notice 
of, XX. 212. 

Trover, action of, XVII. 275. 

Trowbridge, judge, his opinion on the 
construction of a deed, XIV. 76— 
83. 

Tucker, judge, sketch of, XII. 245; 
professor, his lecture on the study of 
the law, noticed, XIII. 228—230. 


U. 


unclaimed, 


Uncertainty of the law, XII. 285—311. 

United States, legislation of, XII. 
516—534 ; XIV. 438—441 ; supreme 
court of XX. 239; courts, actions in, 
XVIII. 508. 

Uses, nature of, XVIII. 1, 2. 

Usury, XVI. 313—315 ; law, article on 
the, XVII. 331—366 ; law relating 
to in New York, XVIII. 204. 
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V. 


Vermont, legislation of, XII. 481-83; 
revision of the laws in, XVIII. 537. 
Virginia reports, by Call, notice of, 
IT. 239—248; attorney general of, 
XVIII. 221; criminal code, 221. 


Ww. 
+l of law, XVII. 273. 


Walker, Timothy, his introduction to 


American XVIII. 


law, reviewed, 


375; his discourse on the dignity of 


the law, noticed, XIX. 249. 

War, right of removal on the breaking 
out of, XII1, 274—272. 

Ware, judge, opinion of, X VIL. 51—71. 

Warham, William, XVII. 325 

Warnkinig, L. A., his study of the 
Roman law in France noticed, XX. 
462. 

Warranty, of personal property, XII. 
94—104; 311—330; of title, 96; 
warranty in law, what, 96. 

Water-courses, XVI. 68, 69. 

Wayne, James W., his appointment to 
the supreme court of the United 
States. 

Ways, XVI. 64, 65. 

Webster, article upon, in the London 
Law Magazine, X11. 577. 

Welsh juries, independence of, XVI. 
242. ’ 
Wendell’s reports, digest of, 6th vol. 
Xf. 116; XVE. noticed, 224— 227. 
Wheelcr’s law of slavery, notice of, 

XVII. 248—252. 


General Index. 


William and Mary college, law pro- 
fessor in, X11. 275. 

Williams, Ephraim, notice of, XVII. 
473; Caleb Jr. and others . ship 
Adolphe, case of, XIX. 219— 
233. 

Wirt, William, biographical notice of, 
X11. 3h#8—420. 

Witchcraft, prosecutions for, XIX. 60, 
Ol. 

Witnesses, competency of, crimen 
falsi, X1. 356; salvors, 34; exclu- 
sion of, on ground of religious be- 
lief, XV1L. 491, 492; competency of, 
in different laws, X VII. 323 ; report 
on incompetency of, noticed, XIX. 
245. 

Wolsey, Thomas, XVI. 326. 

Wounds, signs and evidence of, XIV. 
1—23. 

Wright's reports, notice of, 
244—248. 

Writs, forms and introduction of, 
XVII. 259; reasons for, 245; excep- 
tion to, 272; use of, in England, 


XVII. 


272 ; 
260, 265; original, 260, 264, 270; 
judicial, 261, 264; de cursu, 262, 
in consimili casu, 263, 270, of sub- 
pena, 209; forms of, in Massachu- 
setts, 272; clerk of, 272; see also 
Habeas corpus, and de Homine Re- 
plegiando. 


Z: 
Year book, in manuscript, XIV. 247; 


year books, their compilation, XVI. 
SV—40. 


Wigglesworth’s table of expectation of Yerger's reports, notice of, X11. 552— 


life, X1. 492. 


554. 








